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I.

CLAIMANTS SHOULD BE AWARDED COSTS

1.

In accordance with the Treaty and international arbitral practice, Claimants should be

awarded their costs. DR-CAFTA Article 10.20.6 provides as follows:
When it decides a respondent’s objection under paragraph 4 or 5, the tribunal
may, if warranted, award to the prevailing disputing party reasonable costs and
attorney’s fees incurred in submitting or opposing the objection. In determining
whether such an award is warranted, the tribunal shall consider whether either the
claimant’s claim or the respondent’s objection was frivolous, and shall provide
the disputing parties a reasonable opportunity to comment. 1
2.

The predominant and increasing trend in investment arbitrations is to award all or a

substantial portion of costs and fees to the prevailing party. 2 Indeed, while the Treaty Parties
granted the respondent the absolute right to compel preliminary treatment of certain objections,
they balanced that right with the expectation that the claimant would be awarded costs when the
invocation of that right was unwarranted due to the frivolous nature of the objections. Awarding
Claimants their costs and fees is thus appropriate in this case, where Respondent’s objections are
without merit and have caused Claimants to incur significant costs.
3.

Respondent, for instance, has failed to explain how its interpretation of Article 10.16.1 of

the Treaty should prevail, when it would accord less protection to DR-CAFTA investors than that
provided by any other investment treaty, 3 and where dozens of arbitral tribunals have rejected its
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interpretation and no other arbitral tribunal has dismissed a claim on that ground. 4

Indeed,

Respondent has failed to offer any response in either its written submissions or at the Hearing to
the fact that the only tribunal that has partially accepted its interpretation – which decision was
brought to the Tribunal’s attention by Claimants – nevertheless found that the claim, akin to the
one brought by Claimants here, was properly submitted by the claimants on their own behalf. 5
4.

The frivolous nature of Respondent’s preliminary objections is further underscored by its

objection to Claimants’ MFN claim, on the ground that the court case evidencing the
discriminatory treatment vis-à-vis a third-party national was rendered after Claimants filed their
Notice of Intent. As explained, the discriminatory treatment by the courts and the MEM vis-à-vis
similarly situated investors and investments was set forth in that Notice, and the MFN claim was
identified in Claimants’ Notice of Arbitration. 6

Respondent had seven months between the

Notice of Arbitration and the constitution of the Tribunal to attempt to negotiate the settlement of
the dispute, and will have nearly two years from the Notice of Arbitration to respond to
Claimants’ MFN claim in its Counter-Memorial on the Merits. Respondent thus was unable at
the Hearing or otherwise to demonstrate any prejudice or to reconcile its objection with the DRCAFTA and ICSID provisions expressly permitting amendments and ancillary claims,
respectively. 7
5.

Finally, Respondent’s time-bar argument is fact-intensive and, therefore, not amenable to

disposition in this expedited, preliminary phase.

In any event, Respondent’s objection

misleadingly hinges on the word “continuous” in Claimants’ Notices, and intentionally ignores
that the blockades were not “continuous” in the manner on which its objection depends. Indeed,
the Notices expressly indicate that the initial blockade ended, and that Exmingua thereby was
able to commence operations and that it did in fact operate for nearly two years, before the new
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blockades disrupted Exmingua’s continued operations and ability to complete its social studies
for the Santa Margarita EIA. 8

II.

CLAIMANTS’ COSTS ARE REASONABLE

6.

Claimants’ legal fees and costs incurred during the preliminary objections phase are

reasonable in light of the circumstances and, thus, should be awarded in full.

In particular,

Respondent raised three preliminary objections, each of which required lengthy arguments in two
rounds of submissions on the law and, in the case of its time-bar objection, on issues of fact.
Claimants also participated on a pre-hearing call, and an in-person hearing, which required
members of Claimants’ legal team to travel from London and Mexico City to Washington, D.C.
7.

In defending against Respondent’s preliminary objections, Claimants incurred a total

of US$ 1,537,827.95 in fees and costs, as categorized in Schedule 1 below. These costs are
reasonable in light of the aforementioned circumstances, as further confirmed by a comparison to
costs incurred by other parties for similar stages of an arbitration. 9
8.

For the foregoing reasons, Claimants respectfully request that the Tribunal award

Claimants the entirety of their legal costs and fees for the preliminary objections phase, and that it
do so in a costs award that is immediately enforceable.
Respectfully submitted,

Andrea J. Menaker
Rafael Llano
Eckhard Hellbeck
Ronan O’Reilly
Agnieszka Zarówna
Alexa Romanelli

Counsel for Claimants
14 February 2020
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Schedule 1
Claimants’ Costs And Fees For The Preliminary Objections Phase
White & Case legal fees

US$ 1,500,172.00

White & Case costs (including translations
and travel costs for the hearing)

US$ 34,759.36

Claimants’ costs (for travel to and
accommodation during the hearing)

US$ 2,896.59

Claimants’ total fees and costs

US$ 1,537,827.95
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