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I. INTRODUCTION

1. Pursuant to Procedural Order No. 1 dated 10 September 2019, as amended, Mr. Daniel W.
Kappes and Kappes, Cassiday & Associates (“KCA,” and jointly with Mr. Kappes, “Claimants”)
hereby submit this Reply in response to Guatemala’s Counter-Memorial dated 7 December 2020

(“Counter-Memorial”).

2. Nearly 100 years ago, the Commissioner deciding the Shufeldt claim held Guatemala liable
for violations of international law, after Guatemala denied a U.S. investor rights that the government
had granted and recognized for years.! Unfortunately for Claimants, history has repeated itself and
Guatemala, once again, has violated its international law obligations by refusing to respect the license
that it validly-issued, which has destroyed Claimants’ investment in Exploraciones Mineras de
Guatemala (“Exmingua”). Guatemala’s arguments seeking to avoid international responsibility for its
grave breaches by invoking its own alleged non-compliance with its domestic law have not grown

better with age, and should suffer the same fate as those dismissed in Shufeldt.

3. With their Memorial, Claimants showed that they invested in a highly-promising exploration
property, which they successfully developed into an operational gold mine. Years later, bowing to
political pressure, the State indefinitely suspended Exmingua’s exploitation license and seized its gold
concentrate. Despite the fact that Exmingua had the support of the community — as evidenced by the
community consultations it conducted with a government-certified consultant and the lack of any
objection raised during its licensing process — the Government caved to outside groups opposing the
mine and suspended Exmingua’s validly-granted license on the ground that the State was obligated
under ILO Convention 169 to conduct consultations and the license could only regain effectiveness
once it did so. Claimants also explained how this was contrary to the State’s long-held and well-
publicized position that the community consultations required as part of its mining licensing
procedure satisfied the State’s ILO Convention 169 obligations. Notwithstanding that more than five
years have since passed, the Government still has not conducted consultations and Exmingua’s license

remains indefinitely suspended.

4. Lacking any valid defense, Respondent resorts to mud-slinging and defamation — asserting
that Claimants are “the worst” and “deserve this reputation” — when Claimants are a well-respected,
credentialed professional and company, respectively, that did not passively invest, but planned,

managed and operated their investment at every stage; engaged licensed consultants; received all

U Shufeldt Claim (Guatemala / US), Award dated 24 July 1930, Il R1.A.A. 1079, 1094 (emphasis added) (CL-0386).



necessary government approvals; and provided much-needed employment, health, education, and
infrastructure benefits to an area neglected by the Guatemalan Government. The invective and
hyperbole in Guatemala’s Counter-Memorial cannot disguise the fact that it has no defense for its
actions. No doubt aware of this, Guatemala has taken a scorched-earth approach, leaving no fact

unchallenged, no matter how small or well-established, and raising patently meritless legal objections.

5. In this vein, ignoring well-established and consistent jurisprudence that an illegality objection
is only a defense to jurisdiction or admissibility when a claimant has acted in grave violation of law
when making its investment, Guatemala wrongly accuses Exmingua (not Claimants) of a variety of
infractions, all of which are wholly without merit and occurred well after Claimants made their
investment. Guatemala, for instance, relies on a blatantly unjust court decision in a case brought by
an anti-mining NGO holding, in a single conclusory sentence, that Exmingua lacked a construction
permit — despite the fact that the permit had been granted, the fee for the same paid and
acknowledged, and construction had been ongoing, in plain sight and was nearly completed without
any complaint when the suit was filed. Guatemala also asserts that Exmingua operated its plant
unlawfully by processing at a rate higher than that set forth in its Environmental Impact Assessment
(“EIA”), notwithstanding that the EIA does not contain any limitation in this regard and that its own
regulatory agencies conducted inspections in which they both noted, without any criticism, the plant’s
throughput. Particularly misleading is Guatemala’s further argument that Exmingua violated its
environmental commitments, relying on the initial inspection reports prepared after Exmingua
commenced operations, without even mentioning the follow-up inspections and the fact that

Exmingua never was even fined for any environmental infractions.

6. With no answer to the claims before it, Guatemala raises a host of irrelevant, post-hoc
complaints. It attacks Exmingua’s EIA on the basis of reports that were commissioned by anti-mining
NGOs specifically with the objective of criticizing the EIAs of foreign-owned mining companies
whose licenses already had been granted. Relying on these, Guatemala argues at length that
Exmingua’s EIA lacked required environmental data, completely ignoring that the EIA was prepared
by a government-certified consultant and reviewed by its own government specialists who approved it
more than a decade ago. Guatemala likewise devotes much effort to condemning the EIA’s social
studies and related consultations, despite the fact that it, too, was prepared by a government-certified
consultant and approved by its own government specialists. In the end, Guatemala’s efforts are all for
naught, as these alleged deficiencies are not only spurious, but they indisputably did not form the

basis for any of the measures challenged in this Arbitration.

7. As for these measures themselves, which include the courts’ rulings and the MEM’s actions

indefinitely suspending Exmingua’s Progreso VII license for the State’s failure to conduct



consultations; the unlawful suspension by the MEM of Exmingua’s export license; the indefinite de
facto suspension of Exmingua’s Santa Margarita exploration license; the unlawful seizure of
Exmingua’s gold concentrate; and the State’s actions and omissions precluding Exmingua from

obtaining an exploitation license for Santa Margarita, Guatemala has surprisingly little to say.

8. At bottom, Guatemala does not — because it cannot — defend against its unlawful, retroactive
application of a new requirement to a validly-issued license, in which Exmingua had a vested right.
Instead, Respondent perversely accuses Claimants of conducting inadequate due diligence before
making their investment, without ever identifying what it is that Claimants purportedly could have
“discovered.” In light of this, it is perhaps unsurprising — although remarkable — that Guatemala’s
legal expert completely ignores the fact that the State repeatedly and publicly declared before the
IACHR that consultations led by project proponents pursuant to its Mining Law and regulations, as
required for the approval of an EIA, satisfied the consultation requirement under ILO Convention
169, while Guatemala does not renounce its declaration, but half-heartedly ponders just how “public”
it was. In the face of such blatant injustice, Guatemala does not even attempt to defend the substance
of its courts’ decisions — instead merely decrying, wrongly, that those rulings cannot be examined by
an international tribunal. As far as the procedural due process violations are concerned, Guatemala’s
legal expert concedes that the courts “innovated” in Exmingua’s case by, among other things, granting

the NGO CALAS standing to file an amparo proceeding in the first place.

9. Guatemala’s attempt to justify its actions by reference to the importance of ILO Convention
169 and the State’s public interest in community consultations, moreover, is irreconcilable with its
continuing failure to conduct those very consultations. Indeed, the various State branches have
instead worked together to delay indefinitely the commencement of any consultations for Exmingua’s
license. Despite court rulings dating back more than five years directing the MEM to conduct
consultations, the MEM has refused to do so, insisting that it cannot because the Constitutional
Court’s ruling of exactly one year ago is not yet final. This is predicated on the MARN’s filing of a
baseless request for clarification of that ruling, and the Court’s refusal to rule on that request for more

than nine months, despite the requirement for it to do so within 48 hours.

10. Equally revealing of its bad faith is Guatemala’s contention that Claimants were not harmed
by its admittedly unlawful and ultra vires suspension of Exmingua’s export certificate, because that
suspension was later revoked — without revealing that the MEM revoked its suspension after five

months, and one day after the certificate had expired pursuant to its terms.

11. Given the MEM’s refusal to conduct consultations for the Progreso VII exploitation license as

well as the court ruling holding that both exploitation and exploration licenses may not be issued or



may be suspended barring MEM-led consultations, Exmingua’s Santa Margarita exploration license
also remains effectively suspended. Indeed, even assuming that Exmingua legally could engage in
exploration for a short time before having its license suspended, it would be imprudent for it to do so,
as no investor would engage in exploration without any expectation of being able to obtain an

exploitation license.

12. The State, moreover, has refused Exmingua’s pleas for assistance in dispersing the protesters
and dismantling the blockade so as to allow Exmingua and its consultant to conduct the social studies
necessary for completing its Santa Margarita EIA. To make matters even worse, the MEM refused
Exmingua’s requests for assistance and guidance in conducting those consultations, and further
inflamed the situation by imposing and refusing to repeal a fabricated 30-day deadline for Exmingua
to submit its completed Santa Margarita EIA, which had no basis in law, when it was informed that it
was impossible for Exmingua to complete the consultations in light of the blockade. All of these
actions and omissions are consistent with Guatemala’s de facto moratorium on issuing new mining
licenses. Guatemala’s retort that Claimants have failed to identify any State action in respect of its

Santa Margarita license flies in the face of this evidence.

13. Guatemala’s harassment and bad faith has only intensified and become more evident in the
year that has passed since Claimants filed their Memorial Submission. Just a few weeks ago, a court
finally ordered the release of Exmingua’s seized concentrate — acknowledging, over the Attorney
General’s objection — that it had been unlawfully held. Immediately thereafter, Exmingua’s bank
accounts were frozen and their funds seized, ostensibly for the payment of a five-year-old fine levied
by the MEM on account of Exmingua operating until May 2016, when the MEM’s suspension order
was issued two months earlier. Exmingua uses those accounts to pay for the environmental
maintenance that it is required to continue carrying out, even though it earns no revenue. Guatemala
is thus aggravating the dispute before this Tribunal by sanctioning Claimants for non-compliance with
the very measures that are at issue in this Arbitration, and also seeking to compel Claimants to make
further investments into Guatemala (by seizing any funds Claimants deposit into Exmingua’s bank
accounts), after Guatemala has rendered Exmingua worthless and completely deprived Claimants of
the value of their investment. As described herein, Guatemala should be ordered to pay full

reparation to Claimants.

14. Together with the substantial documentary evidence referenced herein, Claimants’ Reply is

supported by the following witness statements and expert reports:



e Jorge Rodolfo Carraza Muralles: elected representative of the Community Council

for Urban and Rural Development (“COCODE”) within San Pedro Ayampuc;’
e Hery Arodi Gdlvez Rivera: former employee of Exmingua;’

e Telma Garcia Recinos de Mocario: elected representative of the COCODE within

San Pedro Ayampuc;*

e Daniel W. Kappes: Claimant and one of the founders and the sole owner, as well as

the President and Chief Executive Officer of, KCA;’

e Dr. Mike Armitage, BSc, MIMMM, FGS, CEng, CGeol and Dr. James Siddorn, BSc,
MSc, FGS, PGeo: Mining Experts; Consultants (Resource and Structural Geology) at
SRK Consulting (UK) Ltd.;*

e Prof. Mario Roberto Fuentes Destarac: Expert on Guatemalan law; Professor of Civil
Procedural Law and Constitutional Law at the Faculty of Legal and Social Sciences

of the Rafael Landivar University and Partner at Destarac Law;’

e Margarita Mendoza Yaquian de Cordon: Expert on social management, stakeholder
relationships and risk and crisis management; Chief Executive Officer and Founding
Partner of Diestra and Executive Vice President of the Guatemalan office of Porter

Novelli;® and

e  Garrett Rush: Valuation and Damages Expert; Founding Partner of Versant Partners,

LLC.?

2 Witness Statement of Mr. Jorge Rodolfo Carraza Muralles, dated 2 June 2021 (“Carraza”).

3 Witness Statement of Mr. Hery Arodi Géalvez Rivera, dated 2 June 2021 (“Galvez”).

4 Witness Statement of Ms. Telma Garcia Recinos de Mocario, dated 2 June 2021 (“Garcia”).

3 Second Witness Statement of Mr. Daniel Kappes, dated 10 June 2021 (“Kappes 117).

¢ Second Expert Report of Dr. Mike Armitage and Dr. James Siddorn, dated 10 June 2021 (“SRK I17).
7 Second Expert Report of Prof. Mario Roberto Fuentes Destarac, dated 11 June 2021 (“Fuentes 117).

8 Expert Report of Ms. Margarita Mendoza Yaquidn de Cordon, dated 11 June 2021 (“Mendoza”).

9 Second Expert Report of Mr. Garrett Rush, dated 11 June 2021 (“Versant I1”).



II. FACTUAL BACKGROUND
A. Claimants Invested In A Promising Gold Mining Project In Guatemala

15. In their Memorial, Claimants described the history of gold discovery and exploration
activities at Tambor carried out by Radius and Gold Fields in 2000-2007, leading to Claimants’
investment.'"” They further explained that they were well positioned to evaluate and develop the
Tambor Project, given their decades of experience working on gold mining projects, including in

Guatemala, following which Claimants decided to invest in Guatemala."'

16. In its Counter-Memorial, for the most part Guatemala ignores Claimants’ description of the
geology and extensive exploration of the Tambor Project, which were highly relevant for Claimants’
decision to acquire Tambor. Instead, it employs a narrative of detailing and questioning legal and
business (and, at times, personal) relationships and arrangements of the previous owners and operators

of Tambor."? Many of these interjections bear no relevance to this dispute.

17. Guatemala, in particular, challenges whether Radius discovered any gold at Tambor in the
early 2000s." It also questions whether Gold Fields’ operation of the Tambor Project in 2001-2003
bore any promising results, and asserts that Gold Fields’ exit was a consequence of its negative
assessment of Tambor.'* Guatemala further disputes that the CAM Technical Report commissioned
by Radius in late 2003 was properly conducted or showed any positive prospects for Tambor.'* It
then suggests that a 2004-2006 joint venture between Radius and Fortuna Ventures indicates that the
Tambor Project was not attractive to third companies and not viable.'® Guatemala also challenges
whether Claimants had sufficient experience to develop the Tambor Project,'” and questions whether
Claimants exercised proper due diligence before making their investment.'® Finally, Guatemala

suggests that Radius’ exit from the Tambor Project (in 2012, after selling its majority interest to

10 Clms® Mem. 99 12-13, 19-23; Kappes 1 9 18-35; SRK 199 16-24, 61, 68-72, 124-174.
11 Clms’ Mem. 9 14-18, 24; Kappes I {7 3-16, 29, 36-40.

12 See, e.g., Resp’s C-M 9 19-44; id. § 21 (noting that Mr. Ridgway, CEO of Radius at the time, had “connections in
Guatemala” and worked with Mr. Robert Wasylyshyn, Radius’ Vice President of Exploration, on other projects); id. n. 69
(noting that Mr. Ridgway lives in Guatemala and that his wife is a Guatemalan national).

13 14, 99 20-21.

14 1d. 99 23-27, 33.

15 Id. 99 28-32.

16 14, 9 34.

17 1d. 99 2, 45-47.

18 7d. 99 608, 611, 682-683, 863.



Claimants in 2009) was a reflection of its negative assessment of its prospectivity.”” Each of

Guatemala’s assertions is baseless.

1. Studies Indicated That The Mine Could Be Profitably Developed

18. First, Guatemala sets the tone for its misleading narrative by stating that Radius “allegedly
discovered gold” at Tambor in 2000.*° To the extent that Guatemala questions whether any gold
discovery was made, there is abundant evidence that Radius did discover and, subsequently, further
prospected for gold at Tambor, including through the Tambor Joint Venture with Gold Fields.*'
Ultimately, Exmingua went on to mine, produce, and sell gold concentrate, having made 67 shipments
of approximately 20 tons each by the time it shut down in May 2016.> For Guatemala to say that

gold was “allegedly” discovered is fanciful.

19. Further, seemingly to cast doubt as to Radius’ ability as an exploration company or the
viability of the Tambor Project, Guatemala notes the price of Radius’ shares as at December 2020,
referring to it as penny stock.”” While Guatemala attempts to cast aspersions on Radius (and, by
extension, on the Tambor Project) by commenting on Radius’ share price, it ignores that Radius has
discovered a number of successful deposits, with a particular focus on Latin America.** Indeed, as
Guatemala itself notes, Radius’ founder “had substantial experience in Guatemala when he turned his
attention to El Tambor.”” And, as is apparent, Tambor was successfully developed by Claimants,

confirming the viability of the Project.

20. Second, Guatemala questions whether Gold Fields’ operation of the Tambor Project bore any
promising results and asserts that Gold Fields’ exit was a reflection of its negative assessment of

Tambor.”® Specifically, Guatemala suggests that the Gold Fields’ exploration at Tambor “did not

1974, 49 39-42, 47.

20 Jd. 4 20 (emphasis added) (referring to Press Release, Radius, “Radius Closes Acquisition of Tambor Interest,” dated 30
Mar. 2004 (C-0216)).

21 Kappes 1 9 22; Chlumsky, Ambrust and Meyer Technical Report (“CAM Report”) dated 7 Jan. 2004, at 8.1, § 8 (C-0039);
Gregory F. Smith, Radius Explorations Ltd.: Technical Report on the Guatemalan Properties — Gold Fields Joint Venture,
Marimba Joint Venture, Eastern Guatemala Projects dated 11 Jan. 2003, 4 5 (C-0040).

22 Clms’ Mem. § 66; Kappes 1§ 120; SRK 19 27.

23 Resp’s C-M 1 20.

24 Radius Gold Inc, Corporate Profile dated 2021 (C-0804).
25 Resp’s C-M 7 21.

2 Id, 99 23-27, 33.



return eye-opening results,” which resulted in its exit from the Project.”” Guatemala’s unsupported

speculation is inaccurate.

21. Guatemala relies on the CAM Technical Report, issued following Gold Fields’ exit, which
states that Tambor did not meet Gold Fields’ internal minimum reserve size of two million ounces.?®
As SRK explains, the investment threshold for major mining companies, such as Gold Fields, are
often deliberately high in order to apportion their limited resources, meaning that at times they miss

1.

out on deposits which later prove immensely successful.” This is supported by the fact that there are

multiple examples of projects that developed into successful mines after Gold Fields had exited.*

22, Here, moreover, Gold Fields’ assessment of the deposit was based on only three targets on
which it focused its exploration, compared to over a dozen of targets identified at Tambor.>' As such,
Gold Fields’ assessment at the time of its exit did not speak to Tambor’s potential as a whole.*
Indeed, SRK observes that Gold Fields’ assessment is consistent with its own assumptions and
valuation for that portion of the Tambor Project.”®> Notably, moreover, when Gold Fields sold its
interest in the Tambor Joint Venture, it retained shares in Radius, and by extension in the Tambor
Project.** Accordingly, Gold Field’s withdrawal from the Tambor Project did not reflect any lack of
potential, as Guatemala erroneously argues, and, in any event, predated the development and
operation of the Tambor mine and the demonstration that an economically-viable operation was

indeed possible.*’

23. Third, Guatemala questions whether the CAM Technical Report ordered by Radius was
properly conducted and showed any positive prospects for Tambor.*® Again, Guatemala’s allegations

are unsupported and wrong.

24, Following Gold Fields’ exit, Radius procured a report analyzing the exploration carried out at

the Tambor Project in 2000-2003.” That report (the CAM Technical Report) was issued in January

27 Id. 99 26, 33-35; Secretariat 9 63, 184.

28 CAM Report dated 7 Jan. 2004, at 6.2 (C-0039).

29 SRK 11 9 114; see also Versant 1T § 138-139.

30 SRK 11 99 165-166 (noting the Essakane, Burkina Faso; Meliadine, Canada; and Las Cristinas, Venezuela projects).

31 SRK 19 133; SRK II § 164; Stephen R. Maynard, Tambor Joint Venture — Summary of Exploration Potential dated 18
Nov. 2003, at 5, Table 2; (C-0046); CAM Report dated 7 Jan. 2004, at 1.2, § 1.4 (C-0039).

32 SRK 11 4 164-165.

B 1d. 4 164,

34 Kappes 19 30.
3SSRKIIq114.

36 Resp’s C-M 99 28-32.



2004. It concluded that gold mineralization at Tambor was a classic example of orogenic lode gold
deposits spanning over 13 gold-bearing mineral zones, with indicated and inferred resources on
several deposits.*® It estimated a total gold content at Tambor at 270,000 ounces, of which it reported
approximately 58,000 ounces as “Indicated” and the remainder as “Inferred.”*” It also noted that that
there was potential for this Mineral Resource to be doubled or even trebled following further

exploration.*’

25. While Guatemala attempts to discredit the CAM Technical Report by noting that Radius
ordered it as part of its due diligence for a future share issuance, this does not change the nature of the
report as being prepared to the standard of an independent report, as also confirmed by SRK.*' And
Guatemala’s assertion that, several years after the CAM Technical Report was prepared, the
definitions of terms used in the Report were changed by the international reporting standards is
likewise irrelevant.** Accordingly, and as supported by SRK, the CAM Technical Report provided
reliable insight into the prospectivity of the Tambor Project.

26. Fourth, Guatemala suggests that a 2004-2006 joint venture between Radius and Fortuna

Ventures indicates that the Tambor Project was unattractive and not viable.* This is incorrect.

27. Guatemala appears to suggest that Fortuna Ventures only invested in Tambor because it was
founded by Mr. Ridgway, as was Radius, and that it exited in early 2006 because it had formed a
negative view of Tambor’s value.* In that vein, Guatemala seems to suggest that the Tambor Project
was only of interest to companies related to Radius, and that even these companies were unwilling to

develop the Project. As with the others, this speculation is unsupported and unwarranted.

37 Clms” Mem. 9 22; Kappes 1 § 33.

38 CAM Report dated 7 Jan. 2004, at 1.1-1.2, 9 1.2-1.4 (C-0039).

3 Id., at 11.10, Tables 11-3 and 11-4.

40 Jd., at 11.10, Tables 11-.3 and 11-4.

4 Resp’s C-M 4 27-31; CAM Report dated 7 Jan. 2004, at 2.1 (C-0039); SRK 1 99 20-25.

42 Resp’s C-M 9 28-31. While Guatemala asserts that Radius allegedly mischaracterized the findings of the CAM Technical
Report in its SEC Form 6K filing, the exhibit number to which Guatemala cites is not the SEC Form 6K (Resp’s C-M 32,
n. 45 (referring to “SEC Form 6K, Radius (Feb 18, 2004), at 7 (R-0014)”)). Another exhibit of the same name and date but
with a different exhibit number equally does not contain the document on which Guatemala bases its allegation (“SEC Form
6K, Radius (Feb 18, 2004), p. 7 (R-0009)” at Resp’s C-M q 34, n. 48). Claimants should not be required to survey all
exhibits submitted by Guatemala to guess which document Guatemala bases its assertions on. Without reviewing the source
for the alleged mischaracterization, Claimants cannot comment on Guatemala’s assertions.

4 Resp’s C-M q 34.
“ 14, 934,



28. As set out by Versant in its first report, in late 2004, Radius entered into a joint venture with

Fortuna Ventures regarding the Tambor Project,*

which venture lasted just over one year, until early
2006.* Contrary to Guatemala’s insinuations regarding Fortuna Venture’s purported lackluster
enthusiasm for Tambor, the reality was that, at the time of its exit, Fortuna Ventures was resource
constrained and chose to put its funds into another project that had prospects of reaching a positive

cash flow sooner than the Tambor Project.*’

29. Fifth, Guatemala challenges whether Claimants had sufficient experience to develop the
Tambor Project*® and questions whether Claimants conducted proper due diligence before making

their investment.* Guatemala’s accusations are baseless.

30. Guatemala ignores the extent of Claimants’ experience in the mining industry and attempts to
minimize it by claiming that, prior to their investment in Tambor, Claimants had experience only in
providing metallurgical engineering services to “true” mining companies®® [and had never owned an
operated a successful mine/mining company]. Respondent’s denigration of Claimants and their

experience is simply wrong.

31. By the time Claimants learned that Radius was selling Tambor and Claimants were ready to
make an offer,”' Claimants had several decades of experience in the mining industry as well as a long
history of working in Guatemala and understanding the geology of the region, the legal framework
governing permitting, and the technical practicalities of putting a mine into operation.” In particular,
Claimants’ work had encompassed all stages of a mining operation, from preparing feasibility studies,
through engineering and construction, production, and closures.”> KCA was and is well known as a

company that provides functional, turnkey, operating projects.”* Claimants also had invested in

4 Versant 1 § 51; Press Release, “Radius & Fortuna Reach a Joint Venture Agreement on the High Grade Tambor Gold
Project, Guatemala,” Radius, 2 Dec. 2004, at 1 (C-0217).

46 Versant 1 § 51; Press Release, “Radius Reviews 2005 Exploration Results and Looks Forward to 2006,” Radius, 12 Jan.
2006, at 4-5 (C-0218).

47 Press Release, “Radius Reviews 2005 Exploration Results and Looks Forward to 2006,” Radius, 12 Jan. 2006, at 4-5 (C-
0218) (noting that “Fortuna were planning an extensive program of underground exploration to define the high grade gold
mineralization at Tambor, but instead focused most of their efforts on bringing the Caylloma silver mine in Peru back into
production.”); Versant II 4 140.

48 Resp’s C-M 99 2, 45-47.

4 Id. 99 608, 611, 682-683, 863.

50 1d, 49 2, 45-47.

31 Clms> Mem. 9§ 14; Kappes 1 Y 36-40.

32 Clms’ Mem. 99 17-18; Kappes I 9 7-13; Kappes II 9 5-21.
33 Kappes II 99 5-13.

3 Id. 99 6-8 (providing the example of Ocampo, Mexico, where over the course of 2004-2013, KCA carried out the project
from preparation of a feasibility study, through the design, construction and start-up of a gold-silver production complex
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several successful mining projects, which they later sold at profit.®> With this expertise, Claimants

were well placed to assess the potential of developing Tambor into a successful operation.

32. Guatemala also disregards the extent of Claimants’ assessment of the Tambor Project prior to
their investment. As detailed in the Memorial, Claimants received from Radius and reviewed several
in-depth reports prepared by qualified geologists and a reputable firm, as well as other technical
documents prepared by Gold Fields, including its reports about the Tambor Project and raw data.>®
Documents received from Radius confirmed that substantial exploration had been carried out at
Tambor between 2000 and 2009.°7 This involved widespread rock, soil, and stream sediment
sampling and trenching of anomalies in the west-central part of the Gold Belt, followed by initial
drilling in 2000-2001.>® The Tambor Joint Venture formed by Radius with Gold Fields undertook
further extensive exploration activities in the Tambor area, in particular to the deposits in the Santa
Margarita and the Progreso VII areas, in 2001-2003.> Results of that exploration were reflected in
several reports commissioned by Gold Fields and then Radius and issued by several geologists
(Stephen R. Maynard, George M. Smith, Gregory F. Smith) and an international mineral resources

consulting and engineering firm (CAM) in 2003 and early 2004.%°

33. Guatemala criticizes the credibility of the Maynard and CAM Reports,®' asserting that, prior
to issuing his Report, Mr. Maynard commented that “the geology of Central America is

complicated.”®® Guatemala, however, fails to note that later in the same interview Mr. Maynard stated

with a capital investment of US$104 million, up until when the first ore was mined and processed, after which KCA handed
the operation over to its owners).

35 Kappes I 99 12-13; Kappes 11 § 12.

36 See Kappes I1 4 20; Stephen R. Maynard, Tambor Joint Venture — Summary of Exploration Potential dated 18 Nov. 2003
(C-0046); Gregory F. Smith, Technical Report on the Guatemalan Properties dated 11 Jan. 2003 (C-0040); Report dated 7
Jan. 2004 (C-0039); Gold Fields Laboratory Diagnostic Test Work on Gold-Bearing Samples From the Tambor Project in
Guatemala dated 27 Mar. 2003 (C-0685); Email from David Cass (Gold Group) to Daniel Kappes (KCA) dated 28 Mar.
2008, attaching the Summary of Metallurgical Test Data on Laguna North Samples dated 7 Feb. 2003 (C-0686); Email from
David Cass (Gold Group) to Daniel Kappes (KCA) dated 21 May 2008, attaching the Report on the metallurgical tests at
Guapinol South dated 11 Feb. 2003 (C-0687); see also Clms’ Mem. § 24.

57 Clms’ Mem. 99 19-23; Kappes I 9 18-35; SRK 19 16-20, 24, 63.

38 Clms” Mem. 99 19-20; Kappes I 9 18-22; SRK 14 16-20, 24, 63, Table 4-1 (setting out the exploration by Radius).

% Clms’ Mem. Y 20-23; Kappes I 99 22-35; SRK I Y 16-20 (setting out the exploration in 2001-2003) and 9 133-137
(setting out fourteen targets identified across Tambor by 2003).

0 Gregory F. Smith, Radius Explorations Ltd.: Technical Report on the Guatemalan Properties — Gold Fields Joint Venture,
Marimba Joint Venture, Eastern Guatemala Projects dated 11 Jan. 2003 (C-0040); George M. Smith, Draft Summary Report,
Tectonic Setting and Controls on Gold Mineralization, Tambor Orogenic Gold Belt, Guatemala. Report for Radius
Exploration Ltd dated 12 Jan. 2003 (C-0048); Stephen R. Maynard, Tambor Joint Venture — Summary of Exploration
Potential, dated 18 Nov. 2003, at 2 (C-0046); CAM Report dated 7 Jan. 2004, at 1.2-1.3, 4 1.5 (C-0039).

1 Resp’s C-M 9 26-28.

2 Id. 4 26; Rob Robertson, “Gold Fields joins Radius in Guatemala,” The Northern Miner, 13 May 2002 at 3 (R-0007).
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that Gold Fields was “finding not just grammage grade but, locally, multi-ounce grades.”®® Further,
SRK confirms the reliability of the Maynard Report’s resource estimate.** Guatemala’s criticisms of

the CAM Report are equally groundless, as set out above.

34. Guatemala’s selective take on facts and evidence is further highlighted by its noting that
Radius’ Vice President stated in a 2004 interview that Tambor is “not structurally or geologically
straightforward.”® What Guatemala omits to add is that, in the following sentence of that same
interview, Radius’ Vice President showed confidence in the Tambor Project, stating that he “believed

that commercial production is possible within 12-24 months.”®

35. Guatemala also chooses to ignore that, by 2007, Radius further progressed the to-date
exploration with underground development, which showed that the mineralization was not just a
surface phenomenon, and which increased the certainty of previous findings.®” Instead of
acknowledging this further exploration at Tambor, Guatemala comments on Radius’ involvement in
an unrelated project and on assignments of royalty interests in Tambor between consecutive royalty-
holders.®® If anything, these developments show that Radius was actively working on other projects

while third parties continued to see Tambor as having commercial potential.

36. Thus, by the time Claimants were considering investing in Tambor in 2008, there was
substantial data showing that the deposit was valuable and could be developed commercially.*
Before committing to the Tambor Project, Mr. Kappes also visited Guatemala to further assess and
discuss it with Radius, following which Claimants obtained further positive data from testing of the

rock-chip samples gathered during the site visit, which were analyzed at KCA’s laboratories.”

3 Rob Robertson, “Gold Fields joins Radius in Guatemala,” The Northern Miner, 13 May 2002, at 3-4 (R-0007). Guatemala
further quotes Mr. Maynard’s statements that drilling at the Bridge, Sastre and Lupita zones “dashed market expectations,”
while neglecting to acknowledge that these zones do not form part of the Progreso VII or Santa Margarita license areas
relevant in this Arbitration.

64 SRK I 99 18-25; SRK I1 § 34.
5 Resp’s C-M 9 34; Press Article, “Radius, Fortuna reach Tambor gold JV,” BN Americas, 12 Feb. 2004 (R-0015).
% Press Article, “Radius, Fortuna reach Tambor gold JV,” BN Americas, 12 Feb. 2004 (R-0015).

7 Kappes I 4 35; SRK I § 24; Press Release, “Radius’s Tambor Exploration Adit Returns Additional Intercept of 65.6g/t
Gold Over 4.45m,” Radius, 22 Oct. 2007 (C-0056).

% Resp’s C-M 19 35-37.

% Clms’ Mem. 9 12-13, 19-23; Kappes I 49 18-35; SRK 199 16-24, 61, 68-72, 124-174.

70 Clms’ Mem. § 24; Kappes I 49 38-39; Kappes II {9 14-21; Email from L. Ramirez to D. Kappes and D. Croas dated 2 May
2008 (C-0061) (listing samples taken from Guapinol South, Poza del Coyote, and Laguna Norte); Email from D. Kappes to
D. Croas and R. Adams dated 4 May 2008 (C-0062) (including a draft letter to S. Ridgway of Radius). Guatemala makes yet
another empty complaint when it accuses Claimants of failing to conduct adequate legal due diligence and, instead, relying
on the CAM Report, which states that it did not diligence “ownership or property boundaries.” PO No. 6, Annex B,
Guatemala’s Request No. 16. There are no questions about the “property boundaries” of Exmingua’s license areas or

12



37. Equally meritless is Guatemala’s suggestion that Claimants failed to consider the socio-
political situation in Guatemala.”! By 2008, Claimants had almost a decade-long experience in
Guatemala, having worked on the Glamis Cerro Blanco and the Glamis/Entre Mares Marlin mining
projects.” Indeed, Claimants closely followed the developments surrounding the Marlin mine and
when, in April 2008, Mr. Kappes travelled to Guatemala, he met with the Marlin mine’s managers to
learn more about their operations.”” Contrary to Guatemala’s insinuation,” Claimants had reasonable
grounds for believing that the issues that the Marlin mine was facing at that time were unlikely to

occur at Tambor or to prevent Tambor from becoming operational.”

38. In fact, in 2008, when Claimants decided to invest in Tambor, social conflicts were not

inherent to mining projects in Guatemala, as Guatemala now suggests.”®

The mining industry in
Guatemala looked promising, and there were several successful mining projects in the area
surrounding Tambor, such as the El Sastre mine.”” While Guatemala presents the El Sastre project as
suffering from social conflict, it only refers to events in 2011, three years after Claimants’ decision

to invest in Tambor.”’

39. Satisfied with their review of the data and the results of the site visit, in June 2008 Claimants
signed a letter of intent with Radius (the “2008 Letter of Intent.”),*” to acquire their investment in

Exmingua.®!

40. Finally, Guatemala wrongly claims that Radius’ exit from the Tambor Project, after it sold its

remaining interest to Claimants in 2012, was a result of its negative assessment of the Project.®

Exmingua’s ownership of those licenses — and Guatemala has raised no such issues — so it begs the question of what, exactly,
Claimants should have “discovered” with more “diligence.”

71 Resp’s C-M 4 48, 608, 611, 863.
72 Kappes 1 § 36; Kappes I1 9 16.

73 Kappes 119 17.

74 Resp’s C-M 19 48-52.

75 Kappes 119 18.

76 See Resp’s C-M q 683.

77 Kappes 119 19.

78 Resp’s C-M 9§ 682; Press Release, “Locals Reject Construction of Mine El Sastre,” No A La Mina, 17 June 2011 (R-0175);
Press Release, “Police Break-Up Protest Against Guatemalan Mine,” Latin American Herald Tribune, 17 June 2011 (R-
0176).

79 Kappes 119 19.

80 Clms> Mem. q 24; Kappes I § 39; Kappes II Y 14-21; Email from D. Kappes to D. Croas and R. Adams dated 4 May 2008
(C-0062) (including a draft letter to S. Ridgway of Radius); Letter of Intent between KCA and Radius dated 2 June 2008 (C-
0063); News Release, “Radius Signs Agreement to Develop its Tambor Gold Deposit,” Radius, 3 June 2008 (C-0064).

81 See infia § 11.A.2.
82 Resp’s C-M 9 39-42, 47.
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Guatemala notes that, shortly before Radius’ sale of the remainder of its Exmingua shareholding to
Claimants, the “share price of Radius continued to fall,” which Guatemala suggests was a result of the
fact that “[t]he market did not react favourably to the start of construction and announcement of the
plans” for Tambor.*® Guatemala then implies that Radius’ 2012 share sale was motivated by the June
2012 shooting of Ms. Yolanda Oqueli Veliz,* or by Radius’ wish to dispose of “problematic

assets.”® Guatemala’s insidious speculation is again unproven and wrong.

41. Notably, at the time of its exit Radius “remain[ed] optimistic that commercial production will
be achieved at Tambor and [they] will be reimbursed for the investment [they have] made in the
region since discovering gold at Tambor in the year 2000.”*® Radius also retained a significant
exposure to the Tambor Project through the production royalties arrangement, which is hardly the
behaviour of a partner looking to distance themselves from a project.’” Guatemala does not explain,
let alone provide support for, its assertion that Radius’ share price at that time had a close, if any,
correlation with the market’s sentiments about Tambor; notably, Tambor was not the only project that
Radius was invested in at the time.*® Nor does Guatemala provide any evidence linking the shooting
of Ms. Oqueli to the Tambor Project or to Radius’ decision to sell. In fact, the document relied on by
Guatemala undermines its unsupported suggestion.*” Lastly, Guatemala itself concedes that its
musings about Radius’ exit from Tambor being purportedly prompted by anti-mining attitude is

merely “speculat[ion].”*°

42. As shown, Claimants’ decision to invest in the Tambor Project was based on reliable data
gathered by two respected mining companies during almost a decade of exploration, as reflected in
several technical reports. Given their experience working on gold mining projects, Claimants were

well positioned to evaluate and develop the Tambor Project, which they did.

83 1d. 9 39.

84 Id. 99 40, 47.

8 Id. 9 396.

8 Press Release, “Radius Gold Sells Interest in Guatemala Gold Property,” Radius, 31 Aug. 2012, at 2 (C-0223).
87 See infra § 11.A.2 (setting out the production royalty arrangement); Versant I1 § 146.

88 See, e.g., Radius SEC Form 6K dated Jan. 2012, at 2 (R-0023) (listing projects in Eastern Guatemala (distinct from the
Tambor Project)).

8 Press Release, “Radius Gold Updates on Recent Events at the Tambor Joint Venture, Guatemala” Radius, 20 June 2012,
at 1 (R-0028) (noting that Radius has “no idea what the shooting is related to and the circumstances are under investigation
by the police, but regardless of the cause, nothing can be achieved by violence and we utterly condemn it,” and adding that
any speculation that the shooting was related to Radius are “ridiculous and completely untrue.”).

%0 Resp’s C-M 9 396 (also stating that, in 2007-2010, two communities, Sipicapa and Barillas, were “critical against mining
projects” while omitting the fact that those communities are located 300km and 400km from Tambor, respectively).
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2. Claimants Acquired Exmingua As The Operating Company To Develop
The Progresso VII And Santa Margarita License Areas

43. In the Memorial, Claimants established that they acquired Exmingua from Radius over the
period from 2008 to 2012 to secure all legal and beneficial rights, title, and interest in the Tambor
Project in Guatemala.”’ In particular, Claimants set out that, further to the 2008 Letter of Intent, in
2009, Radius transferred to them 51% of the shares in Exmingua making them Exmingua’s
controlling shareholders, and, in 2012, they acquired the remaining 49% of Exmingua’s shares from

Radius.”?

44, In its Counter-Memorial, Guatemala acknowledges that by 2012 Claimants attained full
ownership of Exmingua, but questions whether Claimants acquired any partial shareholding in
Exmingua from Radius prior to that point.”> In particular, Guatemala appears to challenge the 2009
transfer of 51% of the shares, questioning whether Claimants expended “a minimum of US$ 6.5
million on exploration and development on the [Tambor] Project” within the timeframe set forth in
the 2008 Letter of Intent.”® Guatemala further questions whether Claimants made contractually-
agreed payments to Radius, including production royalties.” In a similar vein, Guatemala questions
whether “KCA, Radius or Exmingua” made production royalty payments to Minera del Sur, i.e., the
current holder of rights to production royalties from the Santa Margarita area.”® Lastly, Guatemala
questions whether production royalty payments were made to Royal Gold, i.e., the holder of rights to
production royalties from the Progreso VII area.”” Guatemala’s unsupported speculation is not only
unwarranted, but also is legally irrelevant to any issue in dispute, including Claimants’ ownership of

Exmingua and standing as investors under the DR-CAFTA.

45. First, Guatemala’s assertion that it was not until 2012 that Claimants acquired any
shareholding in Exmingua is wrong.”® As explained in the Memorial, Claimants obtained ownership

of Exmingua as follows:

e On 22 January 2009, Claimants acquired Minerales KC, a Guatemalan company
established to conduct Claimants’ business with respect to Exmingua.”” To the extent that

1 Clms> Mem. Y9 24-27; Kappes 1 9 36-44.

92 Clms’ Mem. Y 24, 26; Kappes 1 §9 39, 42, 44.
93 Resp’s C-M § 517; see also id. 9 38-44.

% Id. 4517, n. 945.

9 Id, 99 40-41, 44.

% 14, 4922, 38, 44.

o7 Id. 99 25, 36-37, 39, 43-44.

% Id. 9939, 517.
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Guatemala asserts that there is no evidence that Claimants acquired Minerales KC,'® that
allegation is baseless and disproved by documents submitted by Claimants with their
Memorial.'"”" The Public Deed dated 22 January 2009 expressly states that that KCA and
Mr. Kappes paid the capital contributions in cash in exchange for the title to and
ownership of 100% capital of Minerales KC.'” Mr. Kappes held (and continues to hold)
10% of the participation interest in Minerales KC, and KCA held (and continues to hold)
the remaining 90%.'*

e On 19 June 2009, Minerales KC acquired 88 shares of Exmingua (51%) from a company
in the Radius group.'™

e On 4 September 2012, pursuant to an agreement dated 29 August 2012, Minerales KC
acquired a further 41 shares in Exmingua and Mr. Kappes acquired the remaining 43
shares in Exmingua.'®

46. Accordingly, from June 2009, Claimants have held 51% of the shares in Exmingua through
Minerales KC, and, from September 2012, Claimants obtained full ownership, held directly by Mr.

% Clms’> Mem. 9 26; Kappes 1 9 42; Public deed 448242 dated 22 Jan. 2009 (C-0071).

100 Although Guatemala does not challenge the acquisition of Minerales KC in its Counter-Memorial, it does so in its Replies
to Claimants’ Objections to Guatemala’s Document Production Request 13. See PO No. 6 dated 15 Mar. 2021, Annex B,
Request 13, at 22-23 (Guatemala notes that “[b]ank statements evidencing transfers between Claimants, and/or related
entities and Exmingua serve to establish not only Claimants’ allegation that Mr. Kappes directly owns 25% of Exmingua,
and indirectly owns 7.5% through Minerales KC, which owns the remaining 75% of Exmingua, and that KCA indirectly
owns 67.50%, through Minerales KC (Clms’ Mem., 9§ 27), but also that the transfer and acquisition of ownership were
indeed executed in exchange for monetary consideration. If there is no underlying monetary consideration to Claimants’
acquisition of Exmingua, this would negate the existence of one or more elements of an investment as a jurisdictional
requirement and, at the same time, impact the causation requirement to establish State responsibility.”).

101 pyublic deed 448242 dated 22 Jan. 2009, at 2-3 (C-0071) (indicating that the original members of Minerales KC, Mr. Jorge
Asensio and Mr. David Croas, assigned all their rights in Minerales KC to KCA and D. Kappes, respectively, for monetary
consideration); see also Public Deed 448105 dated 30 May 2008 (C-0805) (establishing Minerales KC with Mr. Jorge
Asensio and Mr. David Croas as members, and attaching a confirmation of Minerales KC’s entry into the commercial
registry); Certificates for Minerales KC issued by the Commercial Registry of Guatemala dated 8 and 28 July 2008 (C-0806)
(indicating that Minerales KC is registered in the Commercial Registry as a company, engaged in mining activities).

102 Pyblic deed 448242 dated 22 Jan. 2009, at 2-3 (C-0071) (noting that during the Special Meeting of the Members of
Minerales KC held on 21 Jan. 2009, KCA paid Q 4,500 and Mr. Kappes paid Q 500 to Mr. David Croas and Mr. Jorge
Asensio, respectively, following which Mr. David Croas and Mr. Jorge Asensio assigned the title to and ownership of their
respective participation interests, represented by capital contributions, in Minerales KC to KCA and Mr. Kappes,
respectively, and KCA and Mr. Kappes were recorded as owners of the capital contributions in Minerales KC’s
Memorandum of Association).

103 Clms> Mem. 9 26; Kappes I § 42. Minerales KC is a limited liability company and participation of each member is
represented by capital contributions rather than shares. Accordingly, the references to the “shares” in Minerales KC in
Claimants’ Memorial should be read as references to Claimants’ “capital contributions.”

104 Clms” Mem. 9 26; Kappes 1 44; Exmingua Shares Registry, Certificate no. 3 (C-0072).

105 Clms’ Mem. q 26; Kappes I q 44; Purchase Agreement executed by and among Radius (Cayman) Inc., Minerales KC and
KCA dated 29 Aug. 2012 (C-0073); Bank transfer confirmation dated 29 Aug. 2012 (C-0807) (noting a payment of US$
100,000 from KCA to Radius); Exmingua Shares Registry, Certificates nos. 2 and 4 (C-0074) (indicating that, on 4
September 2012, Radius Cayman Inc. endorsed 41 shares of Exmingua to Minerales KC and Pedro Rafael Garcia Varela
endorsed 1 share of Exmingua to Mr. Kappes); Exmingua Shares Registry, Certificate no. 1 (C-0075) (indicating that, on 4
September 2012, Radius Cayman Inc. endorsed 42 shares of Exmingua to Mr. Kappes).
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Kappes and indirectly by Claimants through Minerales KC.'% This ownership structure has not

changed.

47. Guatemala is therefore wrong when it asserts that, as of May 2012, Radius held 100% of
Exmingua.'”” That assertion is disproved not only by the documents Claimants submitted with their
Memorial as set out above,'® but also by the very document Guatemala submits in support of that
erroneous statement, namely, Radius” May 2012 Form 6K filed with the U.S. Securities and Exchange
Commission.'” Guatemala wrongly asserts that this filing shows that “Radius ... still owned 100% of
the project” as of that time.''® That document says no such thing. It reports that Radius owned 100%
of “HB property in Guatemala,” which is the Holly-Banderas project where Radius made first gold

and silver discoveries in 2002.'!!

48. Second, Guatemala questions whether Claimants invested US$ 6.5 million (i.e., the
“Minimum Expenditure”) in Tambor in connection with Claimants’ acquisition of 51% of
Exmingua’s shares, as stipulated in the 2008 Letter of Intent.''? Guatemala claims that it is “without
knowledge or information sufficient to form a belief that KCA Subco had expended the amount of
USS$ 6.5 million as stated in the Letter of Intent or if any amount was even expended.”'"® Guatemala’s

insinuation is disingenuous and, in any event, legally irrelevant.

49. Guatemala’s own expert, Mr. Rosen, notes that Radius’ Financial Statements expressly
confirm that “KCA had met its minimum annual required expenditures of US$ 1 million and USS$ 1.5

million by 2 June 2009 and 2 June 2010 respectively” and that, as of 2011, “Radius disclosed that the

106 Shareholder register of Exmingua (undated) (C-0808) (noting that all shares in Exmingua are held by Minerales KC and
Mr. Kappes); Exmingua share certificate No. 1 (C-0809) (noting entitlement to 42 shares in Exmingua); Exmingua Shares
Registry, Certificate no. 1 (C-0075) (noting that Radius endorsed 42 shares to Mr. Kappes); Exmingua share certificate No. 2
(C-0810) (noting entitlement to 1 share in Exmingua); Exmingua share certificate No. 4 (C-0811) (noting entitlement to 41
shares in Exmingua); Exmingua Shares Registry, Certificates no. 2 and 4 (C-0074) (noting that Mr. Garcia Varela endorsed
one share to Mr. Kappes and Radius endorsed 41 shares to KCA); Exmingua share certificate No. 3 (C-0812) (noting
entitlement to 88 shares in Exmingua); Exmingua Shares Registry, Certificate no. 3 (C-0072) (noting that it was issued
pursuant to the share issuance notice regarding 88 shares).

107 Resp’s C-M q 39.
18 See also, e.g., Press Release, “Radius sells its interest in Gold Mine in Guatemala,” Radius, 31 Aug. 2012, at (C-0223)

(referring to Radius’ sale and KCA’s acquisition in 2012 of the “remaining interest” in Exmingua, implying that KCA
previously had acquired an interest in Exmingua).

199 Resp’s C-M 9 39 (citing to p. 18[sic] of Radius’ SEC Form 6K dated May 2012 (R-0023)).

110 Resp’s C-M q 39.

11 Radius’ SEC Form 6K dated May 2012, at 8 (R-0023); see also, Press Release, “Projects — Guatemala Joint Venture
Project,” Radius (C-0813).

112 Resp’s C-M 9 571; Guatemala’s Document Production Requests, Request 47; Letter of Intent between KCA and Radius
dated 2 June 2008, Clause 4 (C-0063) (referring to an acquisition through a “KCA Subco” that was subsequently carried out
by Claimants establishing Minerales KC as their Guatemalan vehicle for Exmingua’s acquisition).

113 Resp’s C-M n. 945.
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KCA option was in ‘good standing.””''* Guatemala’s alleged lack of “knowledge or information”
thus is not shared by its expert. As Radius acknowledged, Claimants made the Minimum Expenditure
investment towards Tambor by June 2011, that is, one year earlier than envisioned in the Letter of

115

Intent. Indeed, by June 2012 Claimants had substantially exceeded the required amount by

expending approximately US$ 9.8 million (US$ 12.8 million at market billing rates).''®

50. Further, and in any event, there is no doubt that Radius transferred 88 Exmingua shares (51%)
to Minerales KC on 19 June 2009, and subsequently transferred the remaining 84 shares (49%) to
Minerales KC and Mr. Kappes, as set out above.!'” Over the past decade, Radius has never raised any
issue regarding the share transfers or the amounts invested by Claimants pursuant to their agreement.
Rather, since the completion of the 2012 share transfer, Radius consistently has stated that it sold its
entire shareholding in Exmingua to Claimants.'"® Radius likewise has accepted royalties and other
payments, per the parties’ agreement.''” The 2008 Letter of Intent established a framework for the
transfer of Radius’ 51% interest in Exmingua to Claimants. Based on that framework, the parties
carried out a number of steps — all to their mutual satisfaction — which resulted in Claimants’
acquisition of 51% of the shares in Exmingua through Minerales KC, as supported by the share
certificates.'”® Guatemala’s desperate attempts to find fault with the share transfer are futile, not only
because there were no irregularities, but also because Guatemala has no standing to challenge the

manner in which Radius and Claimants structured their transaction.

114 Secretariat 9 90.

115 Versant I1 9 145, Appendix P.4 (relying on KCA Billing Summary Sheet Invoices (C-0938); Email from D. Kappes to R.
Rushton (Radius) et al. dated 28 July 2011 (C-0814) (specifying expenditures on direct costs incurred in Reno (US$ 2.08
million) and in Guatemala (US$ 642,000), laboratory test work in Reno (US$ 231,000), land purchases in Guatemala (US$
1.19 million), modular laboratory fabrication (US$ 312,000) and mill fabrication (US$ 2.15 million), and attaching summary
sheets for KCA expenditures on the Tambor Project).

116 Versant 11 § 145, Appendix P.4.

17 See supra § 1L.A.2; see also Exmingua Shares Registry, Certificate no. 3 (C-0072); Exmingua Shares Registry,
Certificates no. 2 and 4 (C-0074); Exmingua Shares Registry, Certificate no. 1 (C-0075).

118 Press Release, “Investments — Royalties,” Radius (C-0815) (noting that “[i]n 2012, the Company sold its interest in its
subsidiary Exploraciones Mineras de Guatemala S.A., which holds the Tambor gold project in Guatemala, to Kappes,
Cassiday & Associates ("KCA"), giving KCA a 100% interest in the project.”); Press Release, “Radius Gold Sells Interest in
Guatemala Gold Property,” Radius, 31 Aug. 2012 (C-0223).

119 Bank transfer confirmation dated 29 Aug. 2012 (C-0807) (noting a payment of US$ 100,000 from KCA to Radius);
Radius, Investments — Royalties (C-0815) (noting that “[c]Jommercial production commenced in late 2014 and accordingly,
in January 2015, KCA paid to the Company US$ 341,063 as settlement for the outstanding receivable balance. Future
quarterly royalty payments will be based on the current price of gold at the time and the number of ounces of gold produced .
... Receipt of royalty payments by the Company commenced during the third quarter of 2015. However, on May 11, 2016,
KCA informed the Company that mining operations were suspended by the Supreme Court of Guatemala.”).

120 Exmingua Shares Registry, Certificate no. 3 (C-0072) (noting Minerales KC’s entry as holder of 88 paid-in shares in
Exmingua as at 19 June 2009); Exmingua share certificate No. 3 (C-0812) (noting entitlement to 88 shares in Exmingua).
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51. Third, Guatemala further questions whether Claimants made contractually-agreed payments
to Radius, including production royalties."”! Guatemala’s insinuations are baseless and, again,

irrelevant to any legal issue in dispute in this Arbitration.

52. Under the 2008 Letter of Intent, there were no payments due directly from Claimants to
Radius for the transfer of the ownership of 51% of the shares in Exmingua. Instead, as noted above,
the parties agreed that, by June 2012, Claimants would expend in excess of US$ 6.5 million on
exploration and development of Tambor, and that, once Exmingua commenced production, Radius
would participate in profits.'” Under the 29 August 2012 agreement between the parties to transfer
the remaining 49% of Exmingua’s shares, Claimants committed to making three types of payments to

Radius:

e Because Claimants used Radius’ premises in Guatemala for the first four years of their
operations, the parties agreed that Claimants would cover Radius’ office expenses
totalling approximately US$ 400,000 (termed the “Advances”).'* Claimants made their
first payment, in the amount of US$ 100,000, on 29 August 2012."** Claimants paid the
balance of the Advances, in the amount of USS$ 341,063, upon commencing the
commercial production at Tambor — as acknowledged by Radius'” and noted by
Guatemala itself.'*

e Upon commencement of commercial production at Tambor, Claimants agreed to make
quarterly payments to Radius in accordance with a sliding scale depending on the price of
gold and up to a maximum of US$ 10 million (termed the “Initial Phase Production
Payments™).'”” Radius noted in its 2015 and 2016 Financial Statements that it received
the majority of the royalties due from KCA for the production.'”® No further payments

121 Resp’s C-M 9 40-41, 44; PO No. 6 dated 15 Mar. 2021, Annex B, Request 13, at 22-23 (questioning whether Claimants
paid any “underlying monetary consideration” in connection with their acquisition of Exmingua).

122 Letter of Intent between KCA and Radius dated 2 June 2008, Clauses 4 and 6 (C-0063).

123 Purchase Agreement executed by and among Radius (Cayman) Inc., Minerales KC and KCA dated 29 Aug. 2012, Clause
1 (C-0073).

124 Bank transfer confirmation dated 29 Aug. 2012 (C-0816) (noting a payment of US$ 100,000 from KCA to Radius);
Purchase Agreement executed by and among Radius (Cayman) Inc., Minerales KC and KCA dated 29 Aug. 2012, Clause
1(a) (C-0073).

125 Royalty Agreement between Radius, Minerales KC, D. Kappes, and Exmingua dated 12 Nov. 2015, at 6 (C-0077).

126 Resp’s C-M q 44 (noting the payment of US$ 341,063); Consolidated Financial Statements for Radius Gold Inc., year
ending 31 Dec. 2015, at 24 (R-0031); Purchase Agreement executed by and among Radius (Cayman) Inc., Minerales KC
and KCA dated 29 Aug. 2012, Clause 1(b)(i) (C-0073); Press Release, “Radius Gold Sells Interest in Guatemala Gold
Property,” Radius, 31 Aug. 2012 (C-0223); Email from K. Bales (Goldgroup) to D. Kappes dated 16 Jan. 2015 (C-0817)
(setting out the balance of USS 341,065 “for advance owing to Radius”).

127 Purchase Agreement executed by and among Radius (Cayman) Inc., Minerales KC and KCA dated 29 Aug. 2012, Clause
1(b)(ii) (C-0073).

128 Consolidated Financial Statements for Radius Gold Inc., year ending 31 Dec. 2015, at 24 (R-0031); Radius Gold, 2016
Annual Report, at 24 (C-0982) (noting slightly higher figures reported by Radius as paid by KCA).
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were made after the shut down of the mine, leaving part of the production royalties due to
Radius under the Initial Phase Production Payments.'?’

e After the Initial Phase Production Payments of US$ 10 million have been made,
Claimants would make further quarterly payments to Radius in accordance with a sliding
scale, depending on the price of gold (termed the “Second Phase Production
Payments”).”**  No payments are due to Radius under Second Phase Production
Payments.

53. Accordingly, Claimants paid to Radius the Advances and a substantial part of the Initial Phase
Production Payments and were on schedule for making the outstanding payments when production
was shut down, which impediment was acknowledged by Radius."*' Guatemala’s allegations thus are

not only meritless, but they have no bearing on Claimants’ acquisition of their investment or any issue

in dispute in this Arbitration.

54. Fourth, and in a similar vein, Guatemala notes that Exmingua has not made the “advance”
payments arising out of Exmingua’s acquisition in 2000 (i.e., well before Claimants acquired any
interest in Exmingua) of rights to Santa Margarita, “[e]ven as the production stage was underway.”'*
Exmingua’s acquisition of mining rights under the Santa Margarita exploration license was carried out
through an assignment which stipulated that Exmingua would make certain payments, including
production royalties, to the assignor.'*®> Guatemala cites to a 2015 letter, in which it wrongly states
that Minera del Sur, to whom the assignor transferred their rights, sought “advance” payments from

4

Exmingua.'** The letter, however, does not inquire about “advance” payments; it inquires about

production royalties, which only become due once production on Santa Margarita commences.'*

129 See Versant II n. 313 (noting that the amount of the royalty paid to Radius was US$ 603,630, leaving US$ 583,561
outstanding); id. Appendix Q.1 (same); KCA, Radius Royalty Information (C-0937) (same); see also Radius Gold, 2016
Annual Report, at 24 (C-0982) (noting slightly higher figures reported by Radius as paid by KCA); Consolidated Financial
Statements for Radius Gold Inc., year ending 31 Dec. 2015, at 24 (R-0031) (noting prior figures reported by Radius as paid
by KCA). Versant conservatively adopted the lower figures as paid.

130 Purchase Agreement executed by and among Radius (Cayman) Inc., Minerales KC and KCA dated 29 Aug. 2012, at
Clause 1(b)(iii) (C-0073).

B3I See Simon Ridgway, “Radius Gold Comments on Media Reports of Temporary Suspension of Mining Operations at
KCA'’s Tambor Mine in Guatemala,” Canadian Insider, 11 May 2016 (R-0032).

132 Resp’s C-M 9 38, 44.

133 Kappes I 99 21, 23; Conditional Assignment of Mining Rights dated 21 Nov. 2000, Clauses 1-4, 9 (C-0041) (noting that
Geominas, S.A. assigned its mining rights under the Santa Margarita exploration license to Exmingua, subject to retaining

royalty rights); Amendment to the Conditional Assignment of Mining Rights dated 4 Oct. 2001 (C-0042) (extending the
assignment to further areas).

134 Letter from Minera del Sur, S.A. to Exmingua dated 6 Apr. 2015 (C-0045) (noting that Geominas, S.A. assigned its
royalty rights to Minera del Sur, S.A. on 12 Dec. 2013).

135 Conditional Assignment of Mining Rights dated 21 Nov. 2000, Clause 9 (C-0041) (titled “Production Royalties”
stipulates that Exmingua shall pay “a royalty on production” if either “Unidad Tipo or Santa Margarita derive one or more
Mining Exploitation Rights and these enter into production operations” and further notes that “[f]ollowing a suspensive
period of four years, plus one month later, counted from the signing of this contract, EXMINGUA shall pay monthly to the
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Guatemala’s complaint that “there is no evidence that either Exmingua, Radius or KCA have made

these contractually obligated payments” is thus another baseless and irrelevant assertion.'*

55. Fifth, Guatemala questions whether production royalty payments were made to Royal Gold,
i.e., the holder of rights to production royalties from the Progreso VII area.'’” These royalties were
paid on shipments made by Exmingua, in the amount of approximately US$ 235,000, but the
payments stopped following the shut down of the Exmingua’s operations, leaving the amount of

approximately US$ 193,000 in arrears.'*®

B. Guatemala Approved Exmingua’s Progreso VII EIA And Issued It An
Exploitation License

56. As Claimants explained in their Memorial, Exmingua obtained approval for its Progreso VII
EIA and an exploitation license for Progreso VII, on 23 May 2011 and 30 September 2011,
respectively,'?” after receiving a favorable opinion from the MEM Legal Advisory Unit on 4 July
2011, with the approval of the Attorney General, stating that the Progreso VII mine was “in the

interest of the country.”'*

In particular, Claimants explained that Exmingua’s EIA contained
thorough environmental and social studies carried out in collaboration with Grupo Sierra Madre
(“GSM™), a consulting firm specialized in environmental and natural resources management and duly

registered with the Ministry of Environment and Natural Resources (“MARN”) in Guatemala.'*!

57. Claimants also explained that, prior to approving Exmingua’s Progreso VII EIA, the MARN
requested clarifications (“ampliaciones”) from Exmingua, including details of “the Public

Participation process,” together with supporting documents evidencing the activities carried out

Assignor companies whose license goes into production, the sum of TEN THOUSAND UNITED STATES DOLLARS
(US$10,000.00) (emphasis added)”; see also Amendment to the Conditional Assignment of Mining Rights dated 4 Oct.
2001 (C-0042).

136 Resp’s C-M 9 44. Indeed, in its letter, Minera del Sur notes that they are “certain that if the intention had been for [them]
to be entitled to receive down payments on royalties until the Exploitation License was granted, that is what the contract
would have clearly stated.” Letter from Minera del Sur, S.A. to Exmingua dated 6 Apr. 2015, at 2 (C-0045).

137 Resp’s C-M 9 25, 36-37, 39, 43-44.

138 Versant 11 77, Appendix Q; Royal Gold Invoice dated 20 Nov. 2015 (C-0984); Exmingua Bank Statement, Nov. 2015

(C-0988); Royal Gold Invoice dated 3 Dec. 2015 (C-0983); Exmingua Bank Statement, Dec. 2015 (C-0986); Royal Gold
Invoice dated 29 Apr. 2016 (C-0985); Exmingua Bank Statement, May 2016 (C-0987).

139 Clms’ Mem. 9 37-38;Resolution No. 1010-2011 of the Ministry of Environment and Natural Resources approving the
Environmental Impact Assessment for Progreso VII (“MARN Resolution No. 1010-2011) dated 23 May 2011 (C-0212);
Resolution No. 03394 of the Ministry of Energy and Mines dated 30 Sept. 2011 (C-0090).

140 Clms’ Mem.  38; Environmental Impact License issued by MARN dated 26 May 2011 (C-0084).

141 Clms’ Mem. § I1.B; MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212) (“THIRD. CONSULTING
FIRM. Pursuant to the Environmental License for Individual Professional Consultant Registration, License No. 011, the firm
[GSM] is duly certified before this Ministry to prepare environmental assessment instruments.”).
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throughout that process, and that Exmingua addressed MARN’s additional requests in an amendment
to the EIA (“EIA Amendment”), which it filed on 12 April 2011."** In addition, Claimants observed
that, on 23 May 2011, the MARN issued an approval notice for the Progresso VII EIA, in which it
stated that public consultations had been “carried out in accordance with the terms of reference”
provided by the MARN and that, as evidenced in the supporting documents annexed to the EIA, the

public participants had in general expressed their agreement with the mining project.'*?

58. Notwithstanding the MARN’s comprehensive review and approval of the EIA, the MEM’s
favorable opinion of Exmingua’s license application, and the Attorney General’s confirmation that the
Progresso VII project was in the interest of the country, in its Counter-Memorial, Guatemala asserts
that the EIA was of the “worst quality” and “so incomplete that it does not meet the standards of
domestic law and international practice on the subject.”'** In this regard, Guatemala contends that the
EIA did not accurately represent the mine’s environmental impact and that Exmingua misrepresented

5

or omitted key information.'*> In addition, Guatemala states that the EIA’s social studies were

inadequate.'*® According to Guatemala, the “EIA’s [] deficiencies . . . destroyed any hope of gaining

a social license.”'’

59. As demonstrated below, Guatemala’s assertions are baseless, and amount to nothing more
than hollow, post-hoc efforts to evade liability for its Treaty breaches. Exmingua fully complied with
its obligations in respect of the EIA, including by conducting thorough environmental and social

studies, and no Guatemalan administrative agency or court has ever found otherwise.

1. Exmingua And Its Consultant Conducted Thorough Environmental
Assessments, Which The MARN Approved

60. Claimants explained in their Memorial that, in order to obtain a mining exploitation license,
Guatemalan law required that Exmingua submit an EIA to the MARN containing a thorough
assessment of the Project’s impact on the environment.'*® Claimants further explained that, in June

2009, Exmingua hired GSM — a consulting firm registered with the MARN and specializing in

142 Clms’ Mem. 99 34-36; Amendment to Progresso VII EIA dated 1 Apr. 2011 (C-0089).
143 Clms’ Mem.  37; MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212).
144 Resp’s C-M 91 5, 59, § VILB.

145 14, § VILB.

146 1d.

97 14, 4 754,

148 Clms’ Mem. 9 29.
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environmental and natural resources management — to assist in preparing the EIA.'"* As Claimants
observed, Exmingua and GSM spent a year conducting exhaustive environmental studies and, on 31
May 2010, filed the EIA for Progresso VIL'* Following the MARN’s request for additional
information and Exmingua’s filing of an EIA Amendment, on 23 May 2011, the MARN issued an
approval notice for the Progresso VII EIA."S' As Claimants further observed, the MEM’s Legal
Advisory Unit then issued a favorable opinion on Exmingua’s exploitation license application and, on

30 September 2011, the MEM granted Exmingua a 25-year exploitation license for Progresso VII.'*

61. In its Counter-Memorial, Guatemala questions whether GSM was even licensed to prepare the
EIA that it approved. It goes on to claim that, despite the MARN’s comprehensive review and
approval of the EIA, the EIA was “so incomplete that it does not meet the standards of domestic law

»153 and “should not have been approved.”'** Respondent, in

and international practice on the subject
particular, relies on the reports of Mr. Robinson and Dr. Moran, prepared in 2012 and 2014, in
support of its claims that Exmingua’s EIA was the “worst,” because, among other things, it allegedly
did not accurately represent the Project’s impact on local water resources or provide baseline
hydrology or geology studies,'> did not consider cumulative impacts or consider alternatives,'*® and
was missing mitigation and contingency plans.'”’ These assertions amount to nothing more than ex
post argumentation aimed at distracting the Tribunal from the key issue regarding Exmingua’s
Progresso VII EIA, i.e., that the State—acting through the MARN—confirmed that the EIA complied

with all applicable laws and regulations, and thus approved it.'® In any event, Guatemala’s assertions

also are meritless.

62. First, Guatemala’s attempt to impugn the credentials of Exmingua’s consultant, GSM, and
question its MARN certification reveals Respondent’s desperation. In its Counter-Memorial,

Guatemala asserts that GSM “claim[s] to be an environmental consultant”'® And in its document

149 Clms’ Mem. 9§ 29; MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212).

130 Clms’ Mem. 9 33; Environmental Impact Assessment for Progreso VII Project dated 31 May 2010 (C-0082) (“Progreso
VII EIA”).

51 Clms’ Mem. § 37; MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212).

152 Clms’ Mem. q 38; Resolution No. 03394 of the Ministry of Energy and Mines dated 30 Sept. 2011 (C-0090).
133 Resp’s C-M 9 5; see also Resp’s C-M 4 59, § VILB, 49 738-753.

154 Resp’s C-M q 5; see also Resp’s C-M 99 734-737.

135 Resp’s C-M 97 59, 756-761; Report by Robert Robinson dated 29 Dec. 2012 (R-0049) (“Robinson Report”); Report by
Dr. Robert Moran dated 22 May 2014 (R-0051) (“Moran Report™).

156 Resp’s C-M 94 747-748.

157 1. 94 762-763.

158 MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212).
159 Resp’s C-M 9 52.
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production requests, Guatemala alleges that Claimants “have not provided documentation that GSM
was properly registered for the entire period it was working on the EIA.”'® As Claimants noted in
their objections to Guatemala’s document request, they submitted with their Memorial evidence of
GSM’s MARN certification.'®! Exmingua’s consultant, GSM, is an established environmental
management firm that has been registered with the MARN since 2006.'> The MARN further
confirmed in its 23 May 2011 resolution that GSM “is duly certified before this Ministry to prepare

environmental assessment instruments.”'®

63. Further, although Guatemala asserts that GSM merely “claimed to be an environmental

consultant”'%

and was a “consulting firm allegedly specializing in environmental and natural resource
management,”'®> GSM is a respected consultant that, as shown above, was duly certified by the
MARN to prepare environmental assessments. Founded in October 2003, GSM maintains offices in
Mexico and Guatemala and provides professional advice, training, and technical support in relation to
environmental management and economic geology.'®® GSM specializes in developing environmental
and social management programs — including environmental and social impact assessment studies,
risk analyses, baseline studies, and public consultations — and designing and implementing programs

for natural resource management.'?’

64. For Exmingua’s EIA, GSM’s ten-member core team included highly qualified professionals,
including four geologist engineers, a biologist, an ecologist, two environmental architects, an

agronomist engineer, and an anthropologist. A list of their credentials was submitted with the EIA,

160 Procedural Order No. 6 dated 15 Mar. 2021, Annex B, Tribunal’s Ruling on Respondent’s Requests for the Production of
Documents, at 45 (“Claimants’ allege that ‘in June 2009, Exmingua hired [GSM] — a consulting firm specialized in
environmental and natural resources management duly registered with the [MARN] in Guatemala — to prepare an EIA for the
Progreso VII and Santa Margarita mining projects.” Claimants have not provided documentation that GSM was properly
registered for the entire period it was working on the EIA. This is material and relevant to whether the consultation process
was carried out in accordance with local law.”).

161 procedural Order No. 6 dated 15 Mar. 2021, Annex B, Tribunal’s Ruling on Respondent’s Requests for the Production of
Documents, at 45.

162 See, e.g., MARN License No. 011 dated 28 Feb. 2006 (C-1021); MARN License No. 011 dated 13 Feb. 2007 (C-1022);
MARN License No. 011 dated 19 Feb. 2008 (C-1023). As throughout these proceedings, it appears as if Guatemala is again
trying to take advantage of and benefit from its own bureaucratic ineptitude, when it alleges that GSM was not registered
“for the entire period” that the EIA was prepared. See Procedural Order No. 6 dated 15 Mar. 2021, Annex B, Tribunal’s
Ruling on Respondent’s Requests for the Production of Documents, at 45. The MARN certifies consultants annually and,
often does not renew the registrations until February or March, resulting in a brief lapse in registration at the beginning of
each year. See Progreso VII EIA, at 543-553 (C-0082). In any event, it is only necessary for the consultant to be certified at
the time it submits the EIA. See MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212).

163 MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212).
164 Resp’s C-M q 52 (emphasis added).

165 Id. 4 204 (emphasis added).

166 See GSM, Portfolio of Services (C-1024); Kappes 1 § 48.

167 See GSM, Portfolio of Services (C-1024).
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and includes significant experience in hydrogeological studies, watershed management, and

environmental impact studies related to mining projects.'®®

The team comprised professionals
holding, inter alia, “a Ph.D. in Biology from Harvard University,” a “Ph.D. in Agricultural Sciences
in the specialty of Water Quality,” a “Master of Science [in] Geological Studies,” a “Master's Degree
in Environmental Studies,” a ‘“Master of Science in Water Resource Management and
Hydrogeology,” and “a degree in Anthropology,” as well as “Geologist Technician [specialized in]

9169

spatial modelling and geoprocessing. The team also included the founder of the Center for

Environmental Studies at Universidad del Valle de Guatemala and the 2007 recipient of the

Presidential Medal for the Environment.'”®

65. Second, Guatemala’s assertions that the MARN and the MEM were “misled” to approve the
EIA,"" denigrates the competence of its own officials and ignores the comprehensive EIA review and
approval process. The MARN is vested with authority to review and approve EIAs.'”> Within the
MARN, the Directorate of Environmental Management and Natural Resources (“DIGARN”) is
responsible for preparing the terms of reference for EIAs, and for reviewing, analyzing and approving
EIAs.'”  The MARN also contains environmental quality, legal, compliance, and social
departments.'”* Officials at the MARN authorized to pronounce upon the EIA’s compliance with
applicable standards thus are qualified to do so. Furthermore, as part of the review process, the
MARN may make a one-time request to the project proponent for further information, if necessary,
and also may request the opinion of any other public entities to assist in its review of the EIA.'” As

discussed further below, there also are opportunities for input from the affected communities.'”

66. Based on the information provided in the EIA, the audits and the opinions issued by other
public entities, as well as any observations or objections from the public, the technical personnel of
the MARN’s DIGARN must prepare and submit a technical recommendation concerning its
evaluation of the EIA and the MARN must issue a final decision approving or rejecting the EIA.'”’

The review is conducted in accordance with the MARN’s Technical Manual, and the final decision to

168 Progreso VII EIA, at 48-51 (C-0082).

169 77

170 14

171 Resp’s C-M 9 5.

172 Environmental Assessment, Control and Monitoring Regulations, Art. 39 (C-0413); Fuentes I 11.

173 See MARN Resolution No. 1010-2011 dated 23 May 2011 (C-0212).

174 See MARN Organization Chart (C-0818).

175 Environmental Assessment, Control and Monitoring Regulations, Arts. 39, 41 (C-0413); Fuentes I § 11.
176 Environmental Assessment, Control and Monitoring Regulations, Art. 72 (C-0413); Fuentes 1 9 13.

177 Mining Law dated 1997, Art. 45 (C-0186); Fuentes [ § 14.
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approve or reject the EIA is made by the MARN’s Environmental Advisory Unit.'”® After an EIA it
approved, it is sent to the MEM, who must publish a notice of the pending exploitation license
application in the Official Gazette and another newspaper of large circulation, so that any person who
may be affected by the mining right application may object to it being granted “at any time prior to

issuance of the granting resolution.”'”’

67. Within this framework, Exmingua and GSM worked tirelessly to prepare the EIA for
Progresso VII. In June 2009, Exmingua engaged GSM to assist in preparing the EIA."™ In August
2009, Exmingua received the Terms of Reference for the Progresso VII EIA from the MARN and,
shortly thereafter, GSM commenced work on the EIA."®! GSM’s work included preparing the
technical environmental and social studies sections of the EIA, and attending meetings with the

MARN during the review process.'*

68. In particular, during 2009 and 2010, the core team from GSM, performed extensive work over
a period of 17 months to prepare the EIA, which spans no less than 426 pages, exclusive of annexes,
and 903 pages in total."™ On 31 May 2010, Exmingua filed the EIA, as prepared by GSM, with the
MARN."™ In accordance with the Article 45 of the Mining Law, an edict was published (in a form
standardized by the MARN) in a newspaper, informing the public that the EIA would be available for

comment for 20 days.'®

No objections or complaints were received by the MARN during this
period."®® In the course of reviewing the EIA, in December 2010, the MARN informally requested
clarifications (“ampliaciones”) from Exmingua, which were formally notified to Exmingua by letter
dated 22 March 2011."” Exmingua addressed MARN’s additional requests in an amendment to the

EIA (“EIA Amendment”), which it filed on 12 April 2011.'88

178 Environmental Assessment, Control and Monitoring Regulations, Arts. 43, 45 (C-0413).
17 Mining Law dated 1997, Arts. 45-46 (C-0186); Fuentes I 4 12.

180 Kappes 1 9 48.

181 See Email from GSM to KCA dated 18 Aug. 2009 (C-0819).

182 Kappes 1 48.

183 Progreso VII EIA (C-0082) (page count taken from Spanish original); Kappes I § 49.

18 MARN Resolution No. 1010-2011 dated 23 May 2011, at 1 (C-0212).

185 Public Notice for EIA dated 27 May 2010 (C-0083); see also Fuentes I n. 18; Clms’ Mem. 9§ 33; Mining Law, Art. 45 (C-
0186).

186 Fuentes 19 15.

187 See Letter from the Ministry of Environment and Natural Resources to Exmingua dated 14 Dec. 2010 (unsigned) 99 8, 12
(C-0086); Request for Amendments to the Progreso VII EIA dated 22 Mar. 2011 (C-0087); Clms’ Mem. 9 34.

188 Amendment to the Progreso VII EIA dated 1 Apr. 2011 (C-0089); Clms’ Mem. 9 36.
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69. On 23 May 2011, the MARN issued an approval notice for the Progreso VII EIA.'® In the
notice, the MARN observed that the Environmental Advisory Unit of the General Environmental
Management and Natural Resources Office—i.e., DIGARN—conducted an audit of the proposed
mining project. As the MARN observed, an “[environmental impact] study was submitted and duly
analyzed by the Environmental Advisory Unit of the General Environmental Management and
Natural Resources Office of this Ministry, which [] found it complies with the applicable legal and
technical [standards].”'*® Accordingly, DIGARN determined that the EIA “satisfies the essential
requirements and recommend[ed] APPROVAL.”"! The MARN thus resolved that “the
environmental impact assessment has been completed for the [Progreso VII] Project” and “the
environmental impact assessment study . . . is hereby APPROVED.”'”> As is clear, and contrary to
Guatemala’s assertion, the MARN concluded that the EIA complied with the relevant legal and

technical standards following a comprehensive review.

70. Third, Respondent’s complaint in its Counter-Memorial that, even if the EIA complied with
Guatemalan law and was approved by the MARN, it is still deficient because it failed to comport with
international standards is legally and factually baseless. According to Guatemala, “fo keep its word to
local and government stakeholders, Claimants would have to follow the IFC [Performance Standards]
and Equator Principles.”'®® Yet, the MARN never required adherence to these specific standards and
principles. To the contrary, the MARN confirmed that the EIA “satisfies the essential requirements”
and complies with the “applicable legal and technical [standards],” including the Constitution of
Guatemala and the Environment Protection and Improvement Law, among others.'” The IFC
Performance Standards and Equator Principles, as Guatemala concedes, are “a voluntary

framework.”'>

71. In any event, the EIA complied with the spirit of these standards and principles,
notwithstanding Guatemala’s assertions to the contrary.'”® As has been noted, the EIA team was
comprised of highly qualified professionals—including no less than the founder of the Center for

Environmental Studies at Universidad del Valle de Guatemala and the 2007 recipient of the

189 MARN Resolution No. 1010-2011 dated 23 May 2011, at 3 (C-0212); Clms’ Mem.  37.
19 MARN Resolution No. 1010-2011 dated 23 May 2011, at 5 (C-0212).

Pl Id. at 3.

192 1d. at 5.

193 Resp’s C-M 9§ 738.

194 MARN Resolution No. 1010-2011 dated 23 May 2011, at 3, 5 (C-0212).

195 Resp’s C-M 9 739.

196 I, 94 738-753.
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t.197

Presidential Medal for the Environmen Moreover, an examination of the headings of the Progreso

VII EIA reveals that they line up well with the IFC Performance Standards.'*®

72. Further, Guatemala’s recitation of the steps needed to satisfy the IFC Performance Standards
and Equator Principles are in line with Exmingua’s and GSM’s work on the EIA. Indeed, this is

precisely the work carried out in the EIA:

[T]he mining company must present an EIA that comprises an integrated assessment
of physical, biological, and social environments potentially affected by the project. It
usually involves the following components: a fulsome description of project activities,
the establishment of an environmental and social baseline in the project area; the
prediction of all potential project effects (positive and negative) — this step usually
includes predictive modelling for noise, air quality, surface water quality and
hydrogeology, a determination of significance of each project effect; and if an effect
is considered to have led to significant impacts, the establishment of suitable
mitigation measures;, and monitoring plans to verity the predicted effects and

associated mitigation measures. 199

73. Exmingua’s EIA covered each of the these topics, including a detailed description of the
physical, biological, socioeconomic, and cultural environment (Chapters 5, 6, and 7), Exmingua’s
project activities (Chapter 2), the project’s environmental impacts (Chapter 9), the Project’s influence
on the environment and potential risks (Chapters 11 and 12), and a comprehensive environmental

management plan (Chapter 10).2%

74.  Fourth, nearly all of Guatemala’s criticisms of the EIA*"' rely exclusively upon two reports
prepared by Robert Robinson (“Robinson Report”) and Robert Moran (“Moran Report”) (which are
merely echoed by SLR?%), whom Guatemala mischaracterizes as “independent reviewers.”?”> They

are not; they are ideologically-driven activists, who were engaged to prepare their Reports by anti-

197 Progreso VII EIA, at 48-50 (C-0082).

198 Compare Progreso VII EIA § 7 (Description of the Socioeconomic and Cultural Environment) (C-0082) with IFC
Performance Standards, at 1 (Social and Environmental Assessment and Management System), at 7 (Indigenous Peoples), at
8 (Cultural Heritage) (RPA-021); compare Progreso VII EIA § 10.6 (Occupational Health and Safety Plan) with IFC
Performance Standards, at 2 (Labor and Working Conditions); compare Progreso VII EIA § 9 (Environmental Impacts and
Mitigation Measures) (C-0082) with IFC Performance Standards, at 3 (Pollution Prevention and Abatement), at 4
(Community Health, Safety and Security) (RPA-021); compare Progreso VII EIA § 10.3 (Biodiversity Management Plan)
(C-0082) with IFC Performance Standards, at 6 (Biodiversity Conservation and Sustainable Natural Resource Management)
(RPA-021).

199 Resp’s C-M § 743 (emphasis added).

200 Progreso VII EIA (C-0082).

201 Resp’s C-M 99 738-753, 756-763.

202 See id. 4 755.

203 17
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mining, anti-development NGOs that instigated protests against Exmingua and other mines. As
disclosed in his biography, Mr. Robinson was invited to Guatemala by Colectivo MadreSelva
(“MadreSelva”) and the Pastoral Peace and Ecology Commission (“PPEC”), and “volunteer[ed]” “to
evaluate various technical aspects of four foreign-owned mining projects operating or exploring in the
country. . . . and environmental impact assessments by mining companies []| approved by government

99204

agencies. Thus, NGOs targeted foreign-owned projects whose EIAs already had obtained

government approval, and engaged Mr. Robinson to advance their cause.

75. MadreSelva was one of the instigators of the protests against Exmingua, and counts the
violent leadership of “La Puya” among its supporters.’”> The group describes itself as working “in
defense of the territory and natural assets” of Guatemala by “expressing the will, the struggle and the
resistance of the peoples against a model of accumulation that preys and plunders . . . ”** It seeks to
“neutralize the maneuvers of dispossession of the dominance system,” strengthen “urban and rural,
national and international alliances [] in the socio-environmental struggle [] for the defense of the
territory,” and describes itself as “a benchmark . . . in the defense of the country’s natural assets . . . in
the face of the onmslaught of an extractivist development model that promotes the State and the
powerful economic sector.””” PPEC similarly identifies mining as a problem and “provides support

to communities that are threatened [by] . . . megaprojects.”?%

76. Dr. Moran also is affiliated with MadreSelva, having produced for the organization several
critical reports on the Marlin Mine in Guatemala, owned by Canadian-based Goldcorp.’”” These and

similar reports he has prepared on other mining projects are available on the website of MiningWatch

204 Program Information, “Seminar on Extractive Industries and Sustainable Development?” Instituto Centroamericano de
Estudios Fiscales (ICEFI), 7 Apr. 2016, at 5 (C-0820) (emphasis added).

205 Mendoza 9 42-55; see also Photograph of Madre Selva banner at protest site dated 28 Jan. 2013 (C-1032); Photograph of
banner at protest site dated Nov. 2012 (C-0829); Letter from Human Rights Ombudsman dated 20 Dec. 2012; Madre Selva’s
Notification of Protests dated 18 Jan. 2016 (C-0875); Madre Selva post on Twitter dated 2 Mar. 2021 (C-1033).

206 News Release, “Defense of the territory and natural assets,” Madre Selva, 11 Aug. 2020 (C-0821) (emphasis added).
207 Id.; News Release, “A little history,” 12 Aug. 2020 (C-0823) (emphasis added).
208 PPEC, About us (C-0824).

209 News Release, “New Country, Same Story: Review of the Glamis Gold Marlin Project EIA, Guatemala,” MiningWatch
Canada, 12 Mar. 2005 (C-0825).
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Canada.’!® Both Mr. Robinson and Dr. Moran also have produced other critical reports against mines

in Guatemala.?'!

77. MiningWatch Canada also was involved in the protests against Exmingua, providing material

3

and logistical support to the protesters.’’? That organization describes itself as “work[ing] in
solidarity with Indigenous peoples and non-Indigenous communities” to “control the corporations,”
which, in its view, “dominate the [mining] sector” and have “no regulations or controls on their
activities to prevent them from profiting from [] the environment, workers, indigenous peoples and

99213

human rights in host countries. The NGO has published numerous incendiary news articles

denouncing KCA and Exmingua.”'*

78. Statements by Mr. Robinson and Dr. Moran make clear that they are aligned with these NGOs
in their ideological opposition to mining projects. Mr. Robinson, who also has made efforts to recruit
others to the anti-mining cause,”'> has stated that he is “most disillusioned with the mining industry”
and that he is “proud” that his work has led to “two communities [] stop[ping] the mines in their area
and [that] two [communities] continue to take action against the other mines.”*'® Further confirming
his anti-development and anti-mining bias—and his failure to evaluate specific companies or projects
on their merits—Mr. Robinson has stated that “most of the [mining] sites he has seen around the
world of course [release] the waste rock, the tailings, the blastings, and the chemicals into the

environment and create contamination;”*'” that “they will continue to release contaminates into the

210 14 ; Dr. Robert Moran, CAO Marlin Mine Assessment: Technical Responses dated 28 Sept. 2005 (C-0923). In addition,
Dr. Moran has produced similar reports for Greenpeace and has advised Za Zemiata, a Bulgarian NGO, in their work with
the local population against a planned gold mine in Kyrgyzstan. Press Article, “Canadian gold mining in Kyrgyzstan,” Ejolt,
31 Jan. 2012 (C-0827); Robert Moran, “Predictions and Promises of a Flawed Environmental Impact Assessment,”
Greenpeace Argentina Mineral Policy Center, Mar. 2003, at 1 (C-0828).

211 Program Information, “Seminar on Extractive Industries and Sustainable Development?” Instituto Centroamericano de
Estudios Fiscales (ICEFI), 7 Apr. 2016, at 6 (C-0820); Press Article, “Study presented regarding costs related to closing the
Marlin Mine,” Network in Solidarity with the People of Guatemala, 28 July 2011 (C-0924); Robert Moran, List of
Publications (C-0925).

212 Photograph of banner at protest site dated Nov. 2012 (C-0829).

213 Press Release, “About us,” MiningWatch Canada, undated (C-0752); Press Release, “Control the Corporations,”
MiningWatch Canada, undated (C-0830) (emphasis added).

214 See, e.g., News Release, “Guatemalan Indigenous Organizations File Mining Law Complaint to Inter-American Human
Rights Commission,” MiningWatch Canada, 6 Sept. 2013 (C-0831); News Release, “Guatemalan Government Moves to
Expel Witnesses to Police Violence at US-Canadian Mine Site,” MiningWatch Canada, 7 July 2014 (C-0832); News
Release, “International Groups Denounce U.S. Mining Company’s Multi-million Dollar Claim Against Guatemala and
Express Solidarity with Communities Peacefully Defending Land and Life at ‘La Puya’,” MiningWatch Canada, 31 Jan.
2019 (C-0833).

215 Rob Robinson, “Call for Volunteers — 1 week in Guatemala,” InterNACHI, Oct. 2008 (C-0834).

216 Ellen Potts, “From our members: Rob Robinson,” Population Connection, (C-0835).

217 Transcript, “Video of Hydrogeologist Dr. Robert Moran explains the dangers of goldmining on glaciers,” Vimeo, Sept.

2011 (C-0836) (emphasis added).
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29218

environment for as long as one can imagine in the future; and that post-mine reclamation sites

require “some kind of maintenance, forever” and “clearly [] regulators do not want to hear it.””*"’

79. Finally, the criticisms set forth in the Robinson and Moran Reports and adopted by
Guatemala’s mining expert, SRL, wholesale without any independent analysis (or, indeed, expertise
to conduct any such analysis), and echoed by Guatemala in its Counter-Memorial are baseless. This
should come as no surprise, not only in light of the bias of the authors, but also simply by comparing
the EIA—which comprised 444 pages along with 17 annexes totaling 903 pages**’—with the Moran

Report, which is a mere 6 pages,**' and the Robinson report, which is a mere /4 pages.’*

80. The EIA included, inter alia, detailed descriptions of the physical and biological
environments (Chapters 5 and 6), a detailed analysis of the project’s environmental impacts (Chapter
9), and a comprehensive environmental management plan (Chapter 10).** Contrary to Guatemala’s
assertions, the EIA thus presented a comprehensive analysis (without which it would not have been
approved). For instance, Guatemala’s contention, that the “EIA fails to include a proper baseline to
adequately assess the impacts of the Project . . . which makes it nearly impossible to confirm the true
nature of the impacts,”?** and that “there was no baseline study of geology or hydrology”** in the EIA

are patently false.

81. GSM analyzed the baseline physical environment in detail, including its geology,
geomorphology, soils, hydrology, climate, air quality, and natural atmospheric, hydrological, and
geological threats.””® In addition, GSM’s analysis of the baseline biological environment examined

the species of flora and fauna in the area, with particular attention given to endemic species, species

threatened with extinction, and species that serve as an indicator of the site’s environmental quality.*’

With regard to the baseline geological study, Guatemala asserts, in particular, that the EIA did not

9 e EE AN T3

include “information [or] examination of rock types,” “mineralogy,” “chemical composition of

218 Transcript, “Video of Hydrogeologist Dr. Robert Moran explains the dangers of goldmining on glaciers,” Vimeo, Sept.
2011 (C-0836) (emphasis added).

209 74
220 Progreso VII EIA (C-0082).

221 Moran Report (R-0051).

222 Robinson Report (R-0049).

223 Progreso VII EIA (C-0082).

224 Resp’s C-M  755.

225 Id. 9 756 (emphasis added).

226 Progreso VII EIA, at 138-245 (C-0082).
227 Id. at 246-269.
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rocks,” or “mapping of [] minerals in the rock.”**® In doing so, Guatemala seemingly overlooks
Chapter 5 (Description of the Physical Environment)—and, specifically, Sections 5.1 (Geology) and
5.2 (Geomorphogy)—which discusses the geological baseline in detail. These sections span 18 pages,
and concern, inter alia, “local geological aspects” (comprising a 2.4 km? area around the site), noting,
for example, that “the study area is underlain by amphibolites, phyllites, argillites and
limestone . . . distributed in a strip that extends through the area with East-west direction, with
schistosity diving to the southwest,” and further noting that “these rocks are intruded by igneous

99229

rocks, granite and granodiorite. The EIA then proceeds to “describe in sequential geological

order” the “rock units identified in the study area.””" The EIA also provides detailed information on

99231

the “mineralization in the study area”" and provides maps of this mineralization and corresponding

soil distribution.’*

82. In relation to the baseline hydrology study, Guatemala erroneously asserts that the EIA “does
not make clear the interconnection between surface waters and groundwater flows,” did not conduct
“any testing to evaluate seasonal variability,” did not evaluate “the existing pre-mining water quality,”
and provided “no description of the methods used for sample collection.”** However, Section 5.5 of
the EIA (Hydrology), which spans 44 pages, discusses the Project’s baseline hydrology, including
these issues.”* The EIA discusses both “Surface Waters”** and “Underground Waters”** as well as
the interaction between these two water flows under a separate heading concerning “natural hydric
recharge.””’ As the EIA notes, “recharge was estimated” using the “Methodology of Schosindky,
2006,” pursuant to which several variables were employed “to determine the potential water recharge
in the area.””® In addition, GSM acknowledges that “it is important to clarify that the [] flow[s]
measured [refer to] a specific time,” and, thus, it estimated annual fluctuations in flow rates using data

published by the National Institute of Seismology Volcanology, Meteorology and Hydrology in

228 Resp’s C-M  757.

229 Progreso VII EIA, at 142-143 (C-0082).
230 Id. at 143.

21 d. at 145.

232 Id. at 146, 157, 161.

233 Resp’s C-M 9 758-759.

234 Progreso VII EIA, at 170-214 (C-0082).
25 Id. at 171.

236 Id. at 181.

237 1d. at 188.

238 Id. at 189.
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cooperation with the National Institute of Electrification, and also relied upon the flow of a permanent

tributary, the Los Achiotes river.”*’

83. Further, Section 5.5.3 of the EIA (Water Quality) describes the process by which GSM
“collected sufficient data with which variations in water quality could be evaluated . .. including
those parameters that could be affected in the future by the activities of the mining project”™*® This
included the creation of “8 water quality monitoring stations” “in the vicinity of the area where
[Exmingua] wants to perform the extraction and processing of the ore; as well as the water used for

99241

consumption in the municipal seat of San José¢ del Golfo. The water quality baselines — listing

results for 18 different elements — are summarized in several tables in this Section.?*

84. Guatemala’s assertion that the EIA failed to consider “cumulative impacts™**

also is wrong.
To conduct the environmental impact analysis, GSM relied upon the Methodological Guide for
Environmental Impact Assessment,*** which was developed by Vicente Conesa in 2003, and is among
the most common and widely-accepted methodologies for evaluating environmental impacts of

projects (“Conesa Methodology”).**’

The Conesa Methodology permits an assessment of
environmental impacts based upon cause-effect matrices, which assists in the prioritization of
mitigation measures.”*® Because it converts non-quantitative manifestations of environmental impacts
into numerical values using an electronic model, the Conesa Methodology provides high certainty in

the identification of environmental impacts and reduces subjectivity.**’

85. Contrary to Guatemala’s assertion, the Conesa Methodology incorporates the cumulative
effects of environmental impacts into its model by weighting each impact based upon whether, and
the extent to which, it generates cumulative effects. As the EIA states in summarizing the Conesa

Methodology, as applied in the EIA, “[w]hen an action has no cumulative effect, the effect is valued

239 Progreso VII EIA, at 178 (C-0082).
240 Id. at 192.
241 Id. at 193.

242 Id. at 194. Guatemala also makes the statement that the Tambor Project is “within an arid belt,” without providing any
support, while also stating that “much of Guatemala receives high amounts of rain.” Resp’s C-M Y 19, 759.

243 Resp’s C-M 9 747.
244 See Conesa, F. V., METHODOLOGICAL GUIDE FOR ENVIRONMENTAL IMPACT ASSESSMENT (2010) (1% ed. 2003) (C-0970).

245 Progreso VII EIA, at 329 (C-0082); See Sylvia M. Villarreal-Archila, Evaluation of a mitigation proposal on the final
disposal of lead-based batteries and its environmental impact, 23 ING. COMPET (2021) (C-0837).

246 Sylvia M. Villarreal-Archila, Evaluation of a mitigation proposal on the final disposal of lead-based batteries and its
environmental impact, 23 ING. COMPET 1, 2-3 (2021)(C-0837).

247 See Progreso VII EIA, at 329-335 (C-0082).
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as (1). If the effect is cumulative, the value increases to (4).”**®

Accordingly, the “weighted
sum . . . will indicate the environmental factors that suffer in greater or lesser extent the consequence

of the activity.”** Consideration of cumulative effects thus is intrinsic to the EIA’s impact analysis.

86. Similarly, Guatemala’s critique that the EIA contains “an inadequate analysis of
alternatives”° ignores those discussed Chapter 8 of the EIA (Selection of Alternatives). As this
Chapter indicates, the EIA considered alternative locations, methods of extraction, methods of mineral

processing, and uses of labor, and explains why the specific form for each was chosen.**!

87. Lastly, Guatemala’s assertion that the EIA is “completely devoid of a management plan for
mitigating the risks of the Project” also is wrong.?** The EIA contains an Environmental Management
Plan (“EMP”), which is designed to prevent, control, mitigate, or minimize adverse environmental

impacts.>

The EMP comprises a number of subsidiary management plans, including those
concerning biodiversity and forestry, chemical materials, mining, monitoring and environmental
control, occupational health and safety, particle materials, hydrocarbon management, machinery and
equipment, water runoff, and solid waste, as well as a technical closure plan and risk analysis and

* As stated in the EIA, “[t]he Environmental Management Plan, including

contingency plan.”
individual plans and measures of mitigation, [was] designed to be applied in each of the stages of the
project (the construction, operation and technical closure). . . . [and] applied to direct the personnel of
the project, and contractors and suppliers when they are carrying out activities.””> The EMP in
Chapter 10 of the EIA spans 65 pages and includes several sub-plans, which, in fact, include more

6

specific management plans than were required by the MARN’s terms of reference.”® Each plan

outlines its “objective” and identifies numerous detailed “lines of action.”’

88. As a result of its analysis, GSM determined that 38% of the Project’s negative impacts on the

environment were low-importance impacts, 55% were medium-low importance impacts, and only 6%

248 Id. at 331.

249 Id. at 333.

250 Resp’s C-M q 748.

231 Progreso VII EIA, at 326 (C-0082).

252 Resp’s C-M q 746.

253 Progreso VII EIA, at 330-413 (C-0082).

254 17

255 Id. at 350.

256 Id. at 330-413; Email from GSM to KCA dated 18 Aug. 2009, attaching Terms of Reference (C-0819).
257 progreso VII EIA, at 352-353, 356, 358, 360, 394, 396, 397-398, 401-404, 408 (C-0082).

34



were medium-high importance impacts.”>® GSM further observed that half of the negative impacts
would occur at the construction stage, and thus were short-term impacts.”>® GSM thus concluded that
“the project is compatible with the environment” as long as mitigation measures are taken in

accordance with an environmental management plan.”*

2. Exmingua And Its Consultant Conducted Consultations And Completed
Social Studies, Which The MARN Approved

89. As Claimants explained in their Memorial, Guatemalan law also requires that an EIA present
social studies assessing the impact of the project on local communities.”' As Claimants further
explained, from January to February 2010, Exmingua—in collaboration with GSM——carried out
consultations with communities located in the vicinity of the Project.”®* During these consultations,

Exmingua provided details of the planned mine to the participants and responded to their queries.**

90. In addition, as Claimants explained in their Memorial, Exmingua’s Progreso VII EIA filed on
31 May 2010 with the MARN included details of these consultations.** The MARN, in turn,
requested clarifications from Exmingua in December 2010, including, inter alia, details of “the Public
Participation process,” together with supporting documents evidencing the activities carried out
throughout that process, which Exmingua filed with the MARN as part of its EIA Amendment.”®> As
Claimants further observed, on 23 May 2011, the MARN issued an approval notice for the Progreso
VII EIA, in which it stated that public consultations had been “carried out in accordance with the

terms of reference” it had provided.?*

91. As with Guatemala’s post-hoc criticisms of the EIA’s environmental studies, Guatemala
similarly ignores the MARN’s review and approval of the EIA’s social studies and, in its Counter-
Memorial, advances baseless critiques of the consultations conducted with the local communities.*’

According to Guatemala, Exmingua’s “social assessment in the EIA is inadequate” and the

258 Id. at 348.

259 17

260 Id. at 349-350.

261 Clms> Mem. 9 29.

262 74, 9 30.

263 14, 9 32.

264 1 433,

265 14, 94 34-36.

266 1. 4 37.

267 Resp’s C-M 4 704-714.
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consultations process was “flawed and deficient.”?®® Guatemala further asserts that the consultations
improperly focused on “presenting the benefits of the project rather than reviewing and analyzing the
potential negative impacts.”?®”® In addition, Guatemala asserts that the consultations “did not engage
with the wider community,” did not “meet international standards”— in particular because the
consultations made “no effort [] to consult with indigenous populations”— and that the consultations
“misrepresented the support the project enjoyed because [they] failed to consult beyond . . . three of

the adjoining villages.”?”® These assertions are incorrect, as demonstrated below.

92. First, contrary to Guatemala’s assertion that Exmingua’s consultations were “inadequate,”
“flawed,” and “deficient,” Exmingua’s consultations with the communities surrounding the Progresso
VII mine were conducted in accordance with the MARN’s terms of reference, responded to the
MARN’s comments, and were approved by the MARN after its review and analysis.”’! As Ms.
Mendoza—an expert with over 20 years’ experience advising on the implementation of social
management programs in Guatemala—explains, the “public participation process portion of the
EIA .. .is the only legal instrument for social participation that to this day remains in force in
Guatemala,” and thus “this public participation process is the only such process in the country with an
official regulation defining general guidelines for companies to implement.””’> As Ms. Mendoza
further explains, the “public participation” requirement allows the MARN “to identify, understand,

and manage the environmental impacts of the project to be carried out.”*”

93. The requirements for these consultations are set forth in the MARN’s Terms of Reference for

”).2™  The Consultation

Guiding the Process of Public Participation (“Consultation Guidelines
Guidelines provide the “steps required to carry out a public participation program” and note that “the

public participation program must be presented within the [EIA] to be analyzed as an integral part of

99275

that document. The Consultation Guidelines also list the benefits of the public participation

268 Id. 4 764.

269 14

270 Id. 99 687, 691, 698, 705-719, 750, 764.

271 Clms’ Mem. Y 36-37; Amendment to Progresso VII EIA dated 1 Apr. 2011 (C-0089).
272 Mendoza q 20.

B3 1d. | 18.

274 Id. 9] 24 (observing that “Article 72 of Government Resolution 89-2008 [Public Participation as a Requirement in the
Development of Environmental Assessment Instruments] provides that a project proponent must involve the population ‘in
accordance with the terms of reference set by the Ministry of Environment and Natural Resources.’”); id. (observing that, in
conducting its consultations, Exmingua was required to follow the 2004 Terms of Reference to Guide the Public
Participation Process); MARN’s Terms of Reference to Guide the Public Participation Process dated 2004 (C-0740).

273 MARN’s Terms of Reference to Guide the Public Participation Process dated 2004 (C-0740).
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program for various stakeholders, provide a suggested sequence and recommended methods for public

communication, and offer a guide for collecting and recording data from the program.?’®

94. Consistent with the Consultation Guidelines, GSM prepared a detailed “Strategy Plan to
Understand Local Perception of The Population in Relation to the Progresso VII Project” (“Strategy
Plan”).””7 As noted in the Strategy Plan, the objectives of the consultations were: (1) “To make
known the project activities, their potential impacts, and the environmental management plans to be
implemented”; (2) “To know the expectations, fears and hesitations of information that the different
groups have”; and (3) “Correct aspects of the project that pose an unacceptable risk to the
population.”?”® The Strategy Plan further noted that the consultations “makes it possible to know the
attitudes, concerns and perceptions of the inhabitants of the area about the implementation of the

project and the positive or negative transformations that it may generate.”?”’

95. The Strategy Plan envisaged that, “to achieve the objectives ... it is necessary to involve key
actors within the identified rural and urban communities within the framework of the system of
formally organized Development Councils [COMUDE and COCODE],” as well as the Municipal
Mayors and the City Councils.”® In particular, GSM wanted to “take advantage of the structure of the
system of Development Councils” because “it is a system that allows the broad participation of civil
society in the making of important decisions within the communities,” and because the Development
Councils “have[] a formal organization before the municipality of San José del Golfo and San Pedro
Ayampuc.”?®" The Strategy Plan also listed several pages of questions to be asked of the communities
during these consultations.”®> As Ms. Mendoza observes, the Strategy Plan is a “valid[] [] method][]

for the public participation process.”?*

96. As required by the Consultation Guidelines, GSM presented its Strategy Plan, as well as the
details of the consultations carried out pursuant to that Plan, in the EIA.*** In particular, Annex 15 of

the EIA (Advisory Opinion Plan) contains GSM’s Strategy Plan, interview questions, attendance lists,

276 Id.

277 GSM, Strategy Plan to Understand Local Perception of The Population in Relation to the Progresso VII Project (“Strategy
Plan”) (C-0838); Progreso VII EIA, at 844 (C-0082).

278 Strategy Plan, at 2 (C-0838); Mendoza q 25.
279 Strategy Plan, at 1 (C-0838).

280 14 at 2.

281 Id. at 3.

282 14 at 7-10.

283 Mendoza 9 25.

284 Progreso VII EIA, at 844-848 (C-0082).
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and sample questionnaires filled in by community members.” In addition, Section 7.5 of the EIA
(Local Perception About the Project) lists each of the consultations conducted and provides specific
information on the meetings, interviews, and focus groups held in the municipalities of San José del

Golfo and San Pedro Ayampuc and the villages of La Cholefia, Los Achiotes, and El Guapinol.?*

97. As previously noted,”®” after Exmingua filed its EIA, the MARN requested clarifications
(“ampliaciones”) from Exmingua, some of which related to the public participation process.”®® In the
EIA Amendment that Exmingua filed on 12 April 2011, Exmingua expanded on the information
regarding the consultations provided in the EIA, updating the MARN on the activities that it had
carried out with the local communities since the date of submission of the EIA.** These activities
included a meeting with the municipal councils of San José¢ del Golfo and San Pedro Ayampuc on 25
and 26 January 2011.*° Exmingua then resubmitted its public participation plan together with
supporting documents.”®' As Ms. Mendoza observes, in holding these additional meetings, Exmingua
complied with the MARN’s recommendation that project proponents “[m]aintain communication and
coordination with the groups served in this process of [socialization] to discuss progress in the project
99292

management . . . [m]ainly with the municipal corporations, with whom one must work jointly.

After Exmingua submitted the EIA Amendment, the MARN requested no additional information.?**

98. In the approval notice for the EIA, the MARN observed that the consultations had been
“carried out according to the terms of reference.””* As the MARN further observed, “an Opinion
Consultation Plan has been prepared with regard to the development of the project” and the “plan
included population groups, community leaders and local authorities (mayors of municipalities,
municipal development councils [COMUDEs] and community development councils
[COCODEs]).”** In addition, the MARN observed that the consultations “used different social

techniques such as open interviews, workshops and [Strengths, Weaknesses, Opportunities, and

285 Id. at 849-868.
286 14, at 288-303.
87 See supra § 1L.B.1.

288 Clms’ Mem. 9 34; Letter from the MARN to Exmingua dated 14 Dec. 2010 (unsigned) Y 8 and 12 (C-0086); Request for
amendments to the Progresso VII EIA from the MARN dated 22 Mar. 2011 (C-0087).

289 Amendment to Progresso VII EIA dated 1 Apr. 2011 (C-0089); Clms’ Mem. 99 35-36.
2% Amendment to Progresso VII EIA dated 1 Apr. 2011, at 4-5 (C-0089).

291 Amendment to Progresso VII EIA dated 1 Apr. 2011 (C-0089); Clms’ Mem. Y9 35-36.
292 Mendoza § 35; Progreso VII EIA, at 302 (C-0082).

293 Mendoza 9 26-29.

294 MARN Resolution No. 1010-2011 dated 23 May 2011, at 4 (C-0212).

25 Id. at 2.
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Threats] matrices.”*”® The MARN also observed that “most of the representatives were interested in
and pleased at the existence of the project” and that “the COCODEs and the residents committee in
the project’s area of direct and indirect influence [], in general, agree with the performance of the

project.”™” The MARN thus “APPROVED” the EIA.*®

99. Guatemala’s assertion that Exmingua’s consultations were “inadequate,” “flawed,” and
“deficient” thus rings hollow. As Ms. Mendoza observes, “[b]y approving the EIA for Progreso VII
[], the MARN confirmed that the public participation process carried out by Exmingua was sufficient

and validated its scope and results.”**’

100.  Second, Guatemala’s assertion that the consultations improperly focused on “presenting the
benefits of the project rather than reviewing and analyzing the potential negative impacts™® is
incorrect. To the contrary, Exmingua’s consultations were designed and implemented precisely “[t]o
make known the project activities, their potential impacts, and the environmental management plans
to be implemented,” “to know the local perception of the population about the project,” and “to know
the attitudes, concerns and perceptions of the inhabitants of the area about the implementation of the
project and the positive or negative transformations that it may generate.”**' In this regard, the EIA
plainly records questions posed to the community concerning, inter alia, their “opinion on mining

activity,” the “positive and negative impacts it considers mining activity will generate,” and “how the

relationship between the company and the community should be maintained.”*%?

101.  Indeed, in line with the Strategy Plan, Exmingua, in coordination with GSM, conducted
consultations with the municipalities of San José del Golfo and San Pedro Ayampuc and the villages
of La Cholefia, Los Achiotes, and El Guapinol in January and February 2010.>® The consultations
consisted of focus groups, direct interviews, presentations, and opinion polls.’** Records were kept of

the questions, suggestions, doubts, and opinions of the participants.’*
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300 Resp’s C-M 9 764.

301 Strategy Plan, at 1 (C-0838).
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303 Id. at 1.

304 Exmingua conducted interviews with the community leaders and COCODEs of La Cholefia, San José del Golfo, Los
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102.  In San José del Golfo — “given the level of organization and [community] participation in
[the] municipality”— direct interviews were conducted with municipal representatives and
community leaders, and members of other civic institutions, such as church leaders, health and
education officials, police officers, and court officials.’*®® GSM also delivered presentations to the
municipal authorities, including the Municipal Development Council, as well as to members of the La
Cholefia COCODE.*" Following these presentations, GSM conducted focus groups to learn more
about the communities’ expectations and concerns about the project.’”® The results of these
consultations were summarized in GSM’s Second Phase Report, which recorded the questions posed

to the communities and the “match points” (common responses) to these questions.*”’

103.  As GSM’s Second Phase Report indicates, the communities of San José del Golfo and La
Cholenia supported the Project because it would “generate employment” and “reviv[e] the economy,”

9% ¢C

and emphasized that Exmingua also should engage in “mitigation,” “work transparently,” and offer

“benefits to the community.”'® In this regard, the communities specifically requested that Exmingua

311 In addition, when asked

assist with “water projects” and provide medicines to the health center.
whether the communities supported “the possibility of hav[ing] a mineral extraction and processing
project in the area,” they responded — “Yes”— because it provides “good opportunities and a source
of work.”'? GSM and the Exmingua representatives also addressed the communities’ concerns about
the Project, including those regarding water usage, air pollution, deforestation, and the potential health
impacts of the mine.*"* Following these consultations, “the majority of those present expressed their

interest in the presence of the project.”'*

104.  In San Pedro Ayampuc, consultations also were conducted with municipal representatives and

community leaders, including the Vice-Mayor, City Council, Municipal Planning Office, and

San José del Golfo, Los Achiotes, Guapinol and San Pedro Ayampuc on 28 January, 3, 5, 8 and 9 February 2010. See
Second Phase Report, at 1 (C-0742); Mendoza 99 31-36.

305 Second Phase Report, at 1 (C-0742).

306 14, at 2; Mendoza 9 40.

307 Second Phase Report, at 2 (C-0742).

308 17

309 1d.

310 14
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312 Second Phase Report, at 4 (C-0742).

313 Id. at 6 (C-0742); Mendoza 99 33-34.
314 Second Phase Report, at 6 (C-0742).
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Municipal Secretariat.’!® Further consultations were conducted with members of the villages of El
Guapinol and Los Achiotes, including with COCODE representatives.’'® As noted in GSM’s Second

Phase Report, the consultations comprised discussions with “young people, elderly people, women,

29317

farmers and farm owners, which allowed a variety of opinions. The consultations followed a

similar format to those conducted with the communities of San José del Golfo and La Cholefia.’'®

105.  The communities of San Pedro Ayampuc, El Guapinol, and Los Achiotes also viewed mining
activity as “positive” and considered it “necessary for the community.”*'” The communities observed
that “the project can [provide] many benefits,” that “it will contribute to community development,”
and supported the fact that “there will be [] environmental recovery [work] in the project closure

phase.”*®* In addition, the communities observed that “the attitude of the mining company’s people

9 9

toward them has been positive,” and that “they respect us,” which is “important.”**! GSM and

Exmingua also addressed the communities’ concerns regarding the project’s environmental

322

impacts. As the communities observed, these explanations “help[ed] to diminish [] negative

opinions” generated by “information [] from other parts of the country where there is opposition to

99323

mining activity. After comprehensive discussions concerning the project—including direct

93324

questions on the “negative aspects of the Project—the communities observed that “the project

[was] welcome” and “agreed to give [their] support.”*?

106.  Third, Guatemala’s assertion that Exmingua “did not engage with the wider community’>*° is

misplaced. As noted, the MARN approved Exmingua’s consultation plan, including with respect to
the communities with which it was engaging.*”’ In fact, as discussed further below, the MARN
recently questioned whether the MEM-led consultations to comport with ILO Convention 169 needed

to be conducted in San José del Golfo (in addition to San Pedro Ayampuc).**® Moreover, and contrary
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317 1d. at 10-11.
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to Guatemala’s contention, Exmingua’s efforts to involve COCODE representatives in the
consultations were an effective means through which to engage the wider community. Indeed,
COCODEs are “representative local development organization[s] that promote[] economic, social,
and cultural development within [the community].”*** COCODE representatives are elected—with
each family within a community normally allowed one vote—and are “tasked with identifying the
needs of the community and developing programs or solutions to meet these needs.”® As Ms.
Mendoza observes, COCODE representatives are elected at the “General Community assembly,”

331

which is audited by the municipality.”” In this way, the presence of COCODE at the consultations

ensured that the interests of each family in the community was represented.

107.  Fourth, Guatemala’s assertion that the consultations did not “meet international standards”**

also is wrong. The main thrust of Guatemala’s invocation of these standards in the context of the
consultations is that Exmingua failed to uphold these standards, because it purportedly did not

“[i]nvolve Indigenous People’s representative bodies™ or attempt “to engage [Indigenous Peoples] as

stakeholders in the process.”*?

108.  As previously discussed, the IFC [Performance Standards] and Equator Principles—which

Guatemala also seeks to apply to the EIA’s social studies™**—are inapplicable to the present dispute,

335

as they are voluntary standards. In any event, engaging in consultations through representative

bodies is in line with IFC guidance.’*® As the IFC has observed, “it is not practical, and usually not
necessary, to engage with all stakeholder groups with the same level of intensity all of the time;”
companies thus should “[be] strategic and clear as to whom to engag[e] with and why, before jumping

2

in,” and thus consider consulting with “elected representatives of regional, local, and village

councils.”’

329 Garcia 9 8; Law of Rural and Urban Development Councils Decree 52-87 (C-0515).
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Rural and Urban Development Councils dated 2 Mar. 2002 (C-0839).

332 Resp’s C-M q 736.
33 14, 99 751-752.
34 14, 49 738-753.
335 See Mendoza ] 41.

36 IFC, Relations with the Community and Other Social Actors: Best Practices Manual for Companies Doing Business in
Emerging Markets dated 2007 (RPA-019).

37 Mendoza 9 37; IFC, Relations with the Community and Other Social Actors: Best Practices Manual for Companies Doing
Business in Emerging Markets dated 2007 (RPA-019).

42



109. In fact, as provided in the Law on Rural and Development Councils, in Guatemala,
COCODEs are the only proper mechanism through which indigenous communities can be
consulted.**® This is confirmed by both a letter from the MEM to the Governor or the Department of
Guatemalan®® and in decisions of the Constitutional Court rendered in 2011 and 2015.3*° As the
Court observed, the consultation of the indigenous Mayan, Xinca and Garifuna peoples on
development measures may be done “through their representatives in the development councils.”**!
As the Court further observed, this is especially true in the absence of “a legal or regulatory platform
at the national level that appropriately and sufficiently regulates the consultation of indigenous

peoples provided for in the [ILO Convention].”*** By seeking out the COCODEs in the communities,

Exmingua thus was involving Indigenous People’s representative bodies.

110. Indeed, as Ms. Garcia observes, “of the[] 42 COCODE representatives [in San Pedro
Ayampuc], 15 representatives are from the indigenous community.”*** As Ms. Garcia further
observes, “[a]t each COCODE meeting, a translator is available to provide translation from Spanish to

the indigenous language, as needed.”*

111.  Moreover, Guatemala has repeatedly taken the official position before the Inter-American
Commission on Human Rights (IACHR) that consultations conducted as part of the EIA process
satisfy the consultation requirement under ILO Convention 169.3* As Guatemala observed in 2010,
in accordance with Guatemalan law governing the EIA process, “it [is] mandatory to conduct a public
participation process . . . . although [this] is not called a consultation, it is indeed a prior process in

which notification was given that a mining project would be executed.”**® Guatemala further

338 Decree No. 11-2002, Law of Rural and Urban Development Councils dated 2 Mar. 2002 (C-0839); see also Fuentes II 9
54-83.

339 Letter from MEM to Governor of Department of Guatemala dated 15 Nov. 2015, at 2 [at 2 ENG] (C-0664).
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Constitutional Court of Guatemala, Case No. 1149-2012, Decision dated 10 Sept. 2015, at 38 [at 1-2 ENG] (C-0663); id. at
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observed in 2015 that “the environmental impact study [is] made public prior to granting the
exploitation license . . .. according to [ILO] Convention [169] it does constitute a mechanism for
providing prior information so anyone can oppose it should they feel it necessary.”**’ Guatemalan’s
legal expert entirely ignores this,**® while Guatemala makes the non-sensical assertion that “it is not

true that Guatemala made this position public** despite the fact that it did just that.

112.  Fifth, Guatemala’s further assertion that Exmingua “misrepresented the support the Project

7330 ig incorrect. As an

enjoyed because it failed to consult beyond . . . three of the adjoining villages
initial matter, Exmingua consulted with the municipalities of San José¢ del Golfo and San Pedro
Ayampuc (the largest nearby municipalities) and the villages of La Cholenia, Los Achiotes and El
Guapinol (the three closest villages); Guatemala’s assertion thus is patently false. Moreover, as set
forth in Section 2.2 of the EIA (Geographical Local and Area of Influence of the Project), the
Project’s area of influence for purposes of the consultations was carefully defined “based upon the
possible impacts and risks that may be generated by the project activities, both [] the physical-
biological factors as socio-economic [factors].”*>' Table 3 of the EIA sets forth the factors that were
considered in determining the Project’s area of influence, including vehicle traffic, water flows, and

nearby animal and plant life.>>* Based upon these factors, unsurprisingly, the three closest villages

and the two most populous, nearby municipalities fell within the Project’s area of influence.*>?

113.  Finally, as Ms. Mendoza observes, although the MARN requested additional information
from Exmingua during the process of reviewing the EIA,*** which Exmingua provided,*> the MARN
did not “request [that Exmingua] elaborate on the geographic coverage of the public participation

process.”*® Accordingly, the fact that the MARN “accepted the communities defined by Exmingua
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as comprising the Project’s area of influence” demonstrates that the MARN “was satisfied that the

choice of communities was appropriate.”>’

C. Exmingua Successfully Operated The Mine For More Than A Year And A Half
And Expected To Continue Expanding And Exploration

114.  Following approval of its Progresso VII EIA and receipt of its exploitation license, Exmingua
expanded its operations in Tambor and successfully operated the mine for more than a year and a half,
steadily producing gold concentrate and demonstrating great potential. During this time, Exmingua
complied with its environmental commitments and continued to provide generous support to the

community. Guatemala’s assertions to the contrary are baseless, as demonstrated below.

1. Claimants Secured Land Rights, Obtained A Construction Permit, And
Hired Local Workers

115. In the Memorial, Claimants demonstrated that, after obtaining its EIA approval, Exmingua
steadily moved forward with its preparations for exploration and eventual exploitation of Tambor.>**
In particular, Exmingua acquired the surface rights in the Progreso VII and Santa Margarita license
areas from key local landowners.>® It also obtained a construction permit to prepare the mining site
for exploitation.>® It further began to hire and train local residents, first to provide environmental
controls and monitoring,*®' and later to work at the mine (including both the site and the laboratory),

becoming one of the largest employers in the area.***

116. In its Counter-Memorial and Replies to Claimants’ Objections to its Document Requests,
Guatemala challenges many of these basic facts, raising groundless and sometimes contradictory
assertions aimed at denigrating Claimants. Guatemala, for instance, accuses Exmingua in its Counter-
Memorial of deceiving local landowners by allegedly promising them that the land they sold to

Exmingua would be used for agricultural purposes,*®

while, later, in its Replies to Claimants’
Objections to Guatemala’s Document Production Requests, Respondent asserts that Claimants have

failed to prove that they acquired any surface rights in the Progreso VII and Santa Margarita license
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areas.’® In its Counter-Memorial and, indirectly, in its Replies to Claimants’ Objections to its

Document Requests, Guatemala argues that Exmingua lacked a valid construction permit and accuses

> With respect to the hiring of local workers, in its Replies to Claimants’

Exmingua of forgery.*°
Objections to its Document Requests, Guatemala asserts that Claimants have failed to prove that
Exmingua hired any local residents to work at the mine,**® while in its Counter-Memorial it contends
that Exmingua employed only 94 employees, allegedly making only a limited contribution to the local

community.*®” As shown below, Guatemala’s allegations are wrong and unsupported by evidence.

117.  First, Guatemala asserts, on the one hand, that Exmingua deceived local landowners by
allegedly promising them to use the purchased land for agricultural purposes,**® only to allege, months
after the Counter-Memorial was filed, that there is no evidence of Exmingua having acquired any

surface rights.*®® Both points are wrong and Claimants address them in turn.

118.  Guatemala’s allegation that “some landowners sold their land to Exmingua on the promise
that it would be used for agricultural purposes™’ is incorrect. Guatemala relies for its proposition on
a single phrase from a local newspaper article, which states that unnamed local landowners allegedly
had been “[told], sworn and promised” that Exmingua would use the purchased land to grow “coffee
or beans or maize,” only to discover in June 2010 that the land would be used for mining.*”" This is

inconceivable and unsupported by facts surrounding Exmingua’s acquisition of land plots.*’?

119.  Contrary to Guatemala’s accusations, and as Mr. Kappes attests, Exmingua was upfront when
it negotiated the acquisition of land plots.>” In fact, it often paid substantially above the market price,
precisely because the owners of the land were aware that the land was to be used for mining.*’*
Furthermore, it is absurd to conclude that landowners selling to a company called “Exploraciones

Mineras de Guatemala” (i.e., Guatemala Mining Explorations), which was printed in large letters on

364 PO No. 6 dated 15 Mar. 2021, Annex B, Request 9, at 17-18.
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each of the land contracts,’”

would believe that a mining company would use their land for
agricultural production. This is all the more evident considering that the land had been subject to
exploration activities, including rock sampling and drilling, by Radius and Golf Fields in the

preceding decade.*”®

120.  Further, Guatemala’s later-raised allegation that Claimants failed to prove that Exmingua
acquired any surface rights is simply incorrect and directly contravened by documents already in the
record, as well as by Guatemala’s implied admission in its Counter-Memorial that surface rights were
purchased.””” From the beginning, Claimants considered it best practice to acquire the relevant land
rights as a matter of goodwill and to prevent any tension with the landholders, even though Exmingua
could conduct licensed exploration and exploitation without acquiring any surface rights (as
Claimants’ predecessors-in-interest had done).’’”® Accordingly, in 2008, Exmingua identified key
landholders in the Progresso VII and Santa Margarita areas.’” In October 2008, Exmingua acquired
land from Isabel Morales, the largest landowner in the Guapinol and Poza del Coyote zones where
Exmingua planned to commence mining.**" Subsequently, Exmingua acquired land from three other
major local landowners, Jorge Reyna in December 2008 and Delia Reyes and Efrain Catalan in
November-December 2009.%' Claimants also proceeded with the acquisition of key land plots in
Santa Margarita and, in December 2008, Exmingua acquired land from Hugo Rosales, a major
landowner in that area.’® Exmingua prioritized the purchase of this land plot because it was located

in the INL West zone, which had been successfully drilled and sampled by Radius and Gold Fields.**
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121.  Exmingua also maintained and entered into lease agreements for certain other parcels of land,
with the intent to acquire the remaining surface rights as it developed the resources in those areas.***
As a result, Exmingua acquired ownership of key land plots targeted for the first stages of
development and operation of the mine, and leases over certain other plots. Guatemala’s allegations

to the contrary are wrong.

122.  Second, Guatemala asserts that Exmingua acted unlawfully by engaging in construction
without a valid permit, relying on a 13 July 2015 ruling of the Third Civil Court of First Instance of
Guatemala, which found that Exmingua had not obtained a construction permit and ordered the
Municipality of San Pedro Ayampuc to suspend construction at the mine and hold community

consultations.’® Guatemala is, again, wrong.

123.  Exmingua applied for its construction permit on 8 November 2011, and that permit was
granted by the Municipal Council, as reflected in a certification issued by the Municipal Secretary of
San Pedro Ayampuc and counter-signed by the Mayor of San Pedro Ayampuc dated 15 November
2011.°% On 21 December 2011, Exmingua paid the Municipality the fee for the permit, as shown by
a receipt issued by the Municipality on that date as well as by a certified electronic copy of that
receipt issued by the Municipality from its database on 27 January 2021.%*” Exmingua proceeded with
and completed these steps although, as noted by Mr. Fuentes, it is uncertain whether, under the
regulations in force at the time, municipalities even had the authority to issue construction permits

and, if so, to charge fees for them.**®

124.  Following the grant of the permit, construction began in January 2012, but was soon
suspended due to the first wave of protests, with works resuming after the blockade was lifted in late

May 2014.°* Construction was effectively completed before Exmingua commenced its mining
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operations in October 2014.*° The construction works were carried out at the site, in plain sight by
Exmingua’s contractors, P&F Contratistas and later LTE, using heavy construction equipment,
between January and March 2012, and then from mid-2014 until late 2014.%" Tellingly, at no point
during that time did the Mayor or any other official from the Municipality of San Pedro Ayampuc
raise any complaints about Exmingua’s construction or make any claim that Exmingua was engaged

in construction without a permit.**?

125. It was only on 22 October 2014 — when the construction works at the site were all but
finished—that the auxiliary mayors of two villages within the Municipality of San Pedro Ayampuc
(but not the Municipality’s Mayor) applied for an amparo, claiming that Exmingua had never been
granted a construction permit.*® Exmingua intervened in the proceeding as an interested party.
CALAS, the same NGO that only a few months earlier, on 28 August 2014, had applied for an

4 also

amparo against the MEM seeking the suspension of Exminuga’s exploitation license,*
intervened in the proceeding as an interested party.” On 5 September 2014, the Supreme Court had
suspended CALAS’ amparo proceedings against the MEM (seeking to suspend Exmingua’s
exploitation license), holding that CALAS had not exhausted available ordinary remedies.**® Within
weeks from that (temporary) setback in its agenda,*” CALAS became part of this amparo proceeding

against Exmingua, this time challenging Exmingua’s purported lack of a construction permit.

126.  Exmingua, explained in the Court proceeding that it had obtained a permit and produced the
certification of the minutes of the Municipal Council and the receipt for payment of the construction

fee.*®® The Municipality of San Pedro Ayampuc then apparently submitted to the Court a different

390 Clms’ Mem. 9 54-59; Kappes [ 9 97-101.
31 Kappes 19 97; Kappes 11 9 31.

392 Kappes 11 31. Guatemala asserts that, on 23 March 2012, the (provisional) Mayor of San Pedro Ayampuc stated that the
records of the Municipal Council meetings do not include “an agreement on the approval of the infrastructure for mining
operations in its communities.” Resp’s C-M q 211. It is unclear who requested the referenced document and whether it even
pertains to Exmingua. See Certificate issued by the Mayor of the Municipality of San Pedro Ayampuc dated 23 Mar. 2012
(R-0115) (noting that it was issued “[a]t the request of the interested party,” which the document does not name or indicate,
and stating that “there is no agreement that supports the infrastructure of mining operations” (in Spanish, “que no aparece
ningun acuerdo que avale la infra-estructura de explotactiones [sic] [or: exploraciones] mineras™)).

393 Judgment of the Third Civil Court of First Instance of Guatemala dated 13 July 2015, Exp. 01050-2014-00871 (C-0918;
R-0064).

3% Clms> Mem. 9] 70; Application by CALAS for amparo nuevo dated 29 Aug. 2014 (C-0137).

395 Judgment of the Third Civil Court of First Instance of Guatemala dated 13 July 2015, Exp. 01050-2014-00871 (C-0918;
R-0064).

3% Clms’ Mem. q 73; Supreme Court Ruling dated 5 Sept. 2014 (C-0466).

37 Regarding CALAS’ amparo seeking suspension of Exmingua’s exploitation license, see infra § I1.D.1.

398 Judgment of the Third Civil Court of First Instance of Guatemala dated 13 July 2015, Exp. 01050-2014-00871, at p. 27
(C-0918; R-0064).
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extract of minutes of a Municipal Council meeting, which did not contain any mention of granting

Exmingua a construction permit.**’

127.  On 13 July 2015, the Court granted the amparo and ordered the Municipality of San Pedro
Ayampuc to suspend Exmingua’s construction work at the mine site.*” Guatemala’s assertion that
the judgment was issued “[u]pon analysis of the facts and documents” is belied by a review of the
decision itself.**" In a single sentence, the Court concluded: “the contradiction between the related
minutes is more than obvious and as a result, the mining entity does not have a construction

»%02 The Court did not provide any explanation for the supposed difference between the

permit.
documents, nor did it address their relative probative weight or authenticity and the presumption of
authenticity that generally applies to a certified extract, such as that submitted by Exmingua, as noted
by Mr. Fuentes.*”® Thus, without any evidence or analysis, and on the sole basis that it had been
presented with two different documents, the Court concluded that Exmingua lacked a construction

permit and also referred the matter to the Public Prosecutor’s Office for a criminal investigation.***

128.  Notably, the judgment does not show any challenge by the Municipality to the authenticity of
the permit fee payment receipt, nor does it reflect any consideration by the Court of its evidentiary
weight.*” And while Guatemala further asserts in its Counter-Memorial that the Municipality was
unable to locate in its files any record of the grant of a construction permit to Exmingua in November
2020, it is significant that the Municipality certified even more recently, on 27 January 2021, that it

had received payment of the fee for the construction permit on 21 December 2011.4"

Finally,
although the Court ordered the construction works to be suspended, by the time of the judgment, the

construction works had long been completed — they had finished the year before.

129.  On 6 February 2017, i.e., long after the Guatemalan Courts had granted CALAS’ amparo

suspending Exmingua’s exploitation license, the Constitutional Court affirmed the judgment which

39 1d. atp. 27 [p. 12 ENG].
400 4., at 27-28, 31-32 [at 12-13 ENG].
401 Resp’s C-M  212.

402 Judgment dated 13 July 2015, issued in Case No. 01050-2014-00871 by the Third Civil Court of First Instance of
Guatemala, p. 28 [p. 13 ENG] (C-0918; R-0064).

403 Fuentes 11 9 22-23.

404 Judgment dated 13 July 2015, issued in Case No. 01050-2014-00871 by the Third Civil Court of First Instance of
Guatemala, pp. 28, 32 [p. 13 ENG] (C-0918; R-0064).

405 Fuentes 11 9 24.
406 Resp’s C-M q 213; Report of the Municipality of San Pedro Ayampuc dated 20 Nov. 2020 (R-0116).

407 Certified electronic copy of receipt of 21 Dec. 2011, issued on 27 Jan. 2021 by the Municipality of San Pedro Ayampuc
(C-0648); Fuentes 11 4 24.
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Exmingua had appealed, but modified it by striking its referral to the Public Prosecutor’s Office.**®
Guatemala’s contention that “the way in which the alleged construction permit was obtained must be

investigated”*"’

is thus baseless: not only was the lower court’s judgment contrary to the evidence
and wholly lacking in analysis, but Guatemala had every opportunity to investigate the issue, but did
not do so even when ordered by a Court. Indeed, even the Constitutional Court could not concoct any

basis to uphold the reference of the matter to the prosecutor.*'’

130.  Third, Guatemala’s allegation that Exmingua hired only “94 employees and made limited

contributions to the community”411

is untrue. For support, Guatemala relies on the EIA for Progreso
VII, which stated that “at least 94 jobs will be generated” at the operating stage of the development of
the mine.*'?> Exmingua provided this estimate, pertaining only to the operation stage, more than four
years before the mine began to operate. In reality, Exmingua hired and trained more than 200

hundred local residents to work at the mine, including in the pre-operation stage, as set out below.

131.  After Claimants’ acquisition of Exmingua, Claimants gradually expanded Exmingua’s
operations at Tambor, including by steadily hiring and training local workers.*"> At the time of
Claimants’ acquisition of Exmingua, the company had fewer than ten employees.*'* Claimants soon
began to increase that number, hiring several employees to prepare and maintain the land in
preparation for mining, to ensure environmental control and monitoring, to plant and grow trees on
the on-site nurseries, and to relocate the endangered plant species to a wildlife and plant reserve.*'”
Exmingua’s construction contractors (P&F and LTE) also hired local workers as part of their

construction crews to work on the site.*!®

132.  Once the construction works completed in October 2014, Exmingua began to hire hundreds of

local residents to work various roles, from lorry drivers, cooks and office workers, to the employees

7

who worked at the mine’s plant and laboratory.*’” Exmingua also invested in the training of the

mine’s personnel, particularly where the job required knowledge and skills. For example, as Mr. Hery

408 Decision by the Constitutional Court in Case No. 3580-2015 dated 6 Feb. 2017, at 28-29 (C-0650).
409 Resp’s C-M § 214.

410 Fyentes 11 49 25-27.

411 Resp’s C-M 9 643.

412 Id. 4643, n. 1198 (referring to Progreso VII EIA, at 23 (C-0082)).

413 Clms’ Mem. 9 67; Kappes I 99 43, 57-58, 97; Kappes 11 ] 34.

414 Kappes 1 9 43.

415 Kappes 199 57-58; Kappes 11 9 34.

416 Galvez 99 6-8; Kappes 1 99 57, 97.

417 List of Exmingua Employees in 2011-2017 (C-0842).
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Galvez explains, Exmingua provided several months’ long, paid on-the-job training for approximately
twenty individuals to work at the mine’s laboratory analyzing mining samples, so that Exmingua had

real-time assays to guide the equipment as it began excavations.*'®

133. By the time of the shutdown of the mine in May 2016, Exmingua employed close to 200
individuals, the vast majority of whom came from the San José del Golfo and San Pedro Ayumpuc
areas and were Guatemalan nationals, which made Exmingua one of the largest employers in these
communities.*’” Regular employment and associated salaries, exceeding what workers would
otherwise have been able to earn locally, greatly contributed to the wellbeing of Exmingua’s local
workers and their families and communities.*® The improved financial situation of local workers also

had a positive impact on the local businesses.**!

134.  Given the above, Guatemala’s assertions that Claimants have failed to prove that Exmingua
hired local workers, or that Exmingua only employed an insignificant number of local workers and

made a limited contribution to the community are wrong.

2. Exmingua Complied With Its Environmental Obligations And
Applicable Law

135.  As Claimants explained in their Memorial, on 12 March 2012—after Exmingua received its
exploitation license and during the blockade of the mine—a guided site visit of the mine took place,
which was attended by, among others, the Vice-Minister of the MARN, six environmental technicians
from the MARN, delegates from the MEM, and Congressman Mejia with three advisers;** following
this visit, Congressman Mejia observed that activities at the mine were being conducted lawfully.**
In addition, Claimants explained that, after the blockade was lifted, Exmingua operated the mine in
accordance with its applicable law and regulations.** In this regard, Claimants observed that the by-
product of its operations, such as rock and sand, was stored in deposits, as indicated in the EIA, and

that Exmingua also constructed four tailings ponds, designed by KCA and a geotechnical consultant,

to store the waste generated from separating the valuable fraction from the uneconomic fraction of an

418 Galvez 1 8-9; Kappes 1 9 102.

4191 ist of Exmingua Employees in 2011-2017 (C-0842).

420 Galvez 9 8-10; Carraza Y 14; Garcia 9 31; see also infia § 11.C.3.
21 Galvez 1 12.

42 Clms’ Mem. 9 45.

a3y

24 14,455
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ore body.*”® As Claimants further observed, Exmingua’s plans had been outlined and approved in the

EIA, and its practices were, in fact, more precautionary than usual.**

136.  In its Counter-Memorial, Guatemala asserts that, due to Exmingua’s purported neglect of
international standards and best practices in the EIA, “it is no small wonder that Exmingua failed to
comply with Guatemalan law after it started mining.”**’ According to Guatemala, Exmingua did not
take is promises and obligations seriously, and a February 2015 MARN inspection report
demonstrates that Exmingua did not comply with its environmental obligations under Guatemalan

428 Guatemala further asserts that the MARN commenced administrative proceedings against

law.
Exmingua in 2016 as a result of this non-compliance.*”” Contrary to Guatemala’s assertions,
Exmingua took its environmental obligations seriously from the outset of construction and operations,
and diligently addressed the findings in the February 2015 MARN inspection report, which were
common findings for an initial inspection following the start of mining operations and comprised part

of a collaborate process between Exmingua, the MARN, and the MEM.

137.  First, Exmingua took its environmental obligations seriously from the outset of its activities.
Indeed, shortly after construction began in early 2012, Exmingua—cognizant of its responsibility to
protect the environment—employed sixteen people to provide environmental monitoring and ensure
Exmingua’s compliance with its environmental commitments.*® Toward this end, in 2012, Exmingua

' In

relocated all endangered plant species from the Project site to a wildlife and plant reserve.*
addition, in Exmingua retained a renowned environmental expert, Dr. Michael Dix—the same
environmental expert, founder of the Center for Environmental Studies at Universidad del Valle de
Guatemala, and 2007 recipient of the Presidential Medal for the Environment that worked on the
Progresso VII EIA—to continue working for Exmingua as an independent contractor.**? Dr. Dix

supervised a four-person crew, which was responsible for regular environmental monitoring and

425 14 49 57-58.

426 14,4 58.

427 Resp’s C-M § 766.

28 14, 49713, 768.

429 Clms’ Mem. § 769; MARN Document No. 475-2016/DCL/EOGP/mirf dated 24 Feb. 2016 (R-0187).
430 Kappes 1 99 57-58; Kappes I1 9 34.

431 Kappes 1 9§ 58; Photos of Exmingua’s reforestation project dated Oct. 2012 (C-0694); Dr. Dix, Report on Rescue and
Reintroduction of Protected Species Project at Progreso VII dated Mar. 2012 (C-0697).

432 Contract for the Environmental Impact Study for Santa Margarita Derivada, attaching the Economic Technical Proposal
dated 23 June 2009, at 21 (C-0079); Environmental Impact Assessment for Santa Margarita presented by Exmingua dated 12
Sept. 2011, at 21-22 (C-0081); Progreso VII EIA, at 49 (C-0082).
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mitigation work throughout the mine’s operations.*** This crew continued its work until Exmingua

was shut down.**

138.  In addition, Exmingua carried out extensive environmental monitoring of the water and air

quality, as well as noise pollution, around the Project site.**”

Beginning in April 2014, Exmingua
hired Asesoria en recursos Naturales y Constructora Sociedad Anonima (“ARNC”) to carry out this
monitoring in accordance.*® As the monitoring reports reflect, ARNC’s engineers were registered
with the MARN, and the water, air, and noise monitoring was carried out in accordance with
standards set forth by the World Health Organization, the United States Environmental Protection
Agency, and the American Public Health Association, among others.*’” Each ARNC report is

8

extensive, spanning over 300 pages.*® In addition, in each report, the water, air, and noise quality

was found to be within allowable limits.**

139.  Second, Exmingua responded promptly to the MARN and the MEM’s inspection reports and
diligently addressed outstanding issues. In February 2015, after Exmingua had been operating for a
few months, the MARN conducted an initial inspection of the Project site.**® As noted in its February
2015 inspection report, the MARN examined nearly 200 aspects of the Project site.**' This included,
inter alia, whether “safety signs [are] posted,” “a first aid kit [is located] in each work area,” “the
sterile material deposit [is] .. . at least 25m away” from the stream, a “mesh fence” is installed near
the tail piles “to prevent the entry of wildlife species,” trees are planted “as natural barriers to dust
dispersal,” personnel “had all the personnel protective equipment that is necessary,” and the site had a

99442

“camp or dining room. For each point, the MARN observed whether Exmingua “complies,”

433 See, e.g., Report on the rescue and reintroduction of protected species at El Tambor dated Mar. 2012 (C-0697); KCA
report “Progreso VII — Resume of Work Performed during 2012” dated 27 Jan. 2013 (C-0521).

434 Email from H. Vaides to D. Kappes dated 19 Apr. 2016, attaching Proposal of Dr. Dix (C-0843).

435 ARNC Report on the Water and Air Monitoring for the Second Trimester dated July 2014 (C-0844); ARNC Report on
Quality of Air, Sound and Water in July-September 2014 dated Oct. 2014 (C-0845).

436 ARNC Report on the Water and Air Monitoring for the Second Trimester dated July 2014, at 4 (C-0844). As the first
report reflects, monitoring was not carried out during the first part of 2014 because of “opposition groups . . . in the area”
that “[Exmingua] decided not to confront.” Id.

47 ARNC Report on the Water and Air Monitoring for the Second Trimester dated July 2014, at 5-6 (C-0844); ARNC
Report on Quality of Air and Water in July-September 2014 dated Oct. 2014, at 5-6 (C-0845).

438 ARNC Report on the Water and Air Monitoring for the Second Trimester dated July 2014 (C-0844); ARNC Report on
Quality of Air, Sound and Water in July-September 2014 dated Oct. 2014 (C-0845).

439 ARNC Report on the Water and Air Monitoring for the Second Trimester dated July 2014, at 28, 77 (C-0844); ARNC
Report on Quality of Air and Water in July-September 2014 dated Oct. 2014, at 29, 66 and 88 (C-0845).

449 MARN Technical Report dated 23-27 Feb. 2015 (R-0105); MEM Report on 23-27 Feb. 2015 inspection dated 12 Mar.
2015 (C-0627).

#1 MARN Technical Report dated 23-27 Feb. 2015 (R-0105).
2 14 at 20, 23, 24, 26, 35, 44, 61.
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99443

“fails,” or whether the aspect does “no[t] apply. Consistent with its stated objective, the report

thus “indicate[d] the current status of the [Progresso VII] Project.”**

140.  That same month, the MEM also conducted its own inspection of the Project site.**> In its
report, the MEM observed the current operation of the mine and described the mining pits, processing
site, waste disposal protocol, current infrastructure, and ongoing reforestation program.**® The MEM
observed that exploitation work had started at the mine; the plant was processing 200 to 250 tonnes of
material per day; the sterile rock was being transferring to covered pools; that management of solid
and residual waste from mining was underway; and a nursery had been created to assist with
reforestation.*”  Throughout the report, the MEM also noted several “Opportunit[ies] for

99448

Improvement” and concluded its report with “Recommendations. These included “continuing

with the application of mining techniques appropriate for exploitation,” “installing [perimeter railings]
in the area where the tail collections pits are located,” “implementing constant control and monitoring
in the tailings collection pools,” and “expanding the safety and signaling in the different work
areas.”® As these reports indicate, the MEM and the MARN understood that Exmingua would be

continuing to address issues as its operations expanded.

141. By October 2015, shortly after receiving a copy of the MARN’s report,*® Exmingua had
prepared a detailed list of steps required to address outstanding issues.*”' These steps were organized

by department and contained a checklist to ensure that each issue was dealt with.**>

142.  On 26 November 2015, the MARN and the MEM carried out an additional inspection of the

Progresso VII site.>

Notably, in its Counter-Memorial, Guatemala fails to mention this follow-up
inspection, instead focusing entirely on the initial February 2015 inspections.** As the MARN

observed in its report, the purpose of this latter inspection was to “know the progress or status of

43 MARN Technical Report dated 23-27 Feb. 2015 (R-0105).

4 Id at 4.

445 MEM Report on Inspection of 23-27 Feb. 2015 dated 12 Mar. 2015 (C-0627).

446 1d at 11-18.

“7Id. at 5.

8 Id. at 22.

49 Id. (emphases added).

49 Email from Maria del Carmen Fonseca (MARN) to Hector Vaides (Exmingua) dated 1 Oct. 2015 (C-0852).
41 Exmingua’s List of Findings of the MARN & MEM Inspections dated 12 Oct. 2015 (C-0699).

452 1d.

43 MEM Report on Inspection of 26 Nov. 2015 (C-0628); MARN Report on Inspection of 26 Nov. 2015 (C-0629).
434 See Resp’s C-M 97 768-769.

55



works aimed at mitigation of environmental impacts.”**® The report reflects that the MARN inspected
all aspects of the site, including the mining pits and exploration areas, the tailings ponds, the
sedimentation pits and rubble area, the processing site, and the laboratory, noting that several

improvements had been made following its February 2015 inspection.*

143.  As the MARN observed, for example, “[iJn the environmental monitoring carried out in
February 2015 . .. the requirement was made to raise the boundary to avoid the infiltration of tails
into the perimeter soil. At present, it was observed that this requirement was made and no infiltration
was observed in this pile in the perimeter floor.”*’ The MARN further observed that the “perimeter
mesh” around the tailings pond—noted as missing in the MARN’s earlier inspection—had been
installed.*® In addition, the MARN observed that “a sedimentation pit is available” “for runoff
water,” which also had been missing in the earlier inspection.*® The MARN concluded its inspection

report with just six actions for Exmingua to take to improve its environmental compliance.*®

144. The MEM’s report of the November 2015 inspection similarly reflected that Exmingua had
taken steps in line with recommendations from the February 2015 inspections. In particular, the
MEM observed that, in the mining pits, “the slopes are properly conformed . ..[demonstrating]
adequate management of high-fracturing areas due to local and regional faults that prevail in the area
has been carried out.””*®" The MEM further observed that “[t]he management of sediments . . . was
evidenced.”**> The MEM also noted, approvingly, that “[n]o scattered waste material was identified
in the areas of exploitation, so they are properly deposited in the areas enabled as rubbish,” a “dining
area has been implemented,” “the implementation of information, preventive and prohibited signaling
was verified,” and that personnel “were using the appropriate personal protective equipment for their

work in this area: Helmet, vest or shirt with reflective strips, lenses, lumbar belt, steel-tipped boots,

455 MARN Report on Inspection of 26 Nov. 2015, at 3 (C-0629).
46 1d. at 8.
$71d. at 8.

48 MARN Report on Inspection of 26 Nov. 2015, at 8 (C-0629); MARN Technical Report dated 23-27 Feb. 2015, at 22 (R-
0105).

49 MARN Report on Inspection of 26 Nov. 2015, at 9 (C-0629); MARN Technical Report dated 23-27 Feb. 2015, at 48 (R-
0105).

460 MARN Report on Inspection of 26 Nov. 2015, at 21 (C-0629), recommending Exmingua to (i) construct bypass or runoff
channels in the Poza del Coyote area; (ii) increase the curb or decrease the number of tails in the Central Stack and South
Stack (iii) revegetate the rubble Area 16 for soil stabilization and erosion mitigation; (iv) order and organize the wastes in
the solid waste storage area; (v) strengthen and implement stronger mining and industrial safety measures for the employees;
(vi) prevent leaks in the fuel tank.

41 MEM Report on Inspection of 26 Nov. 2015, at 4 (C-0628).
462 1d. at 10.
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mask and ear protectors.”*®® The MEM summarized its findings in a series of conclusions at the end

of the report, which contained only four recommendations for improvement.***

145.  The day after the MEM’s and the MARN’s November inspection, Exmingua’s chief engineer
sent an email to Mr. Kappes noting that, “yesterday [the] MEM & MARN personnel arrived for an

>3 Consistent with the findings in the inspection reports, Exmingua’s chief

official inspection.
engineer reported that, “at the end of the inspection,” the MEM and the MARN concluded that the
“Tajos [i.e., pits] are [in] acceptable condition,” the “Lab is [in] acceptable condition,” and that
Exmingua needed to make sure the “ponds . . . [do not] fill up to the limits” and to “organize” the

bodega area.**

146. By the end of 2015, Exmingua thus had addressed nearly all the issues noted by the MARN
and the MEM in their earlier inspections, which Guatemala conveniently omits from its misleading
narrative. Moreover, in 2016, Exmingua prepared a report listing each issue from the MEM’s

inspections and documenting, with photos and explanations, that each issue had been addressed.*®’

147.  Third, Guatemala’s assertion that the MARN “commenced administrative proceedings against
Exmingua” arising from non-compliance with its environmental obligations is incorrect.*®® The
purported “notification” to which Guatemala refers provides no indication that it was ever provided to
Exmingua.*® In addition, there was no follow-up from the MARN concerning the purported notice;

»470 nothing of the sort was ever held and,

in particular, although the document mentions a “hearing,
moreover, Exmingua was never fined by the MARN for its purported non-compliance. Given the
timing of this document—just one week before the Supreme Court ordered the MEM to report the
steps taken to comply with the amparo provisional and just two weeks before the MEM issued
Resolution No. 1202 suspending Exmingua’s exploitation license—it is apparent that the MARN
merely sought to paper its regulatory oversight of Exmingua. Notably, the inspection report attached

to this notice appears to be nothing more than the MARN’s February 2015 report, with an additional

463 MEM Report from 26 Nov. 2015 Inspection (C-0628).

464 Id. at 26, recommending Exmingua to (i) implement a system for the management of sediments from the exploitation
fronts; (ii) continue the implementation of informative, preventive and prohibitive signaling in the area of the mine; (iii)
implement appropriate control measures for the water level in the tailings collection pools; and (iv) continue reformation and
revegetation work.

465 Email from H. Vaides to D. Kappes dated 27 Nov. 2015 (C-0846).

466 17

467 Draft list of issues dated 29 Apr. 2016 (C-0847); Draft list of issues dated 25 May 2016 (C-0848).
468 Resp’s C-M 9 769.

469 MARN Document No. 475-2016/DCL/EOGP/mirf dated 24 Feb. 2016 (R-0187).

470 17
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November 2015 inspection date affixed to the upper-right hand corner of each page, without any

updates to the aspects inspected and confirmed to have been addressed in November.*”!
3. Exmingua Provided Generous Support To The Community

148.  As explained in the Memorial, Exmingua continued to engage with the local community after
obtaining its exploitation license for Progreso VII and, to that end, hired Servicios Mineros de Centro
de America (“SMCA”) and Centro para el Desarrollo Rural (“CEDER”) to manage its social
development programs.””> In addition, Claimants explained that — notwithstanding the local
communities’ support and the approval of the EIA without any objection — protests against the mine

began shortly after construction started in January 2012.*7

As Claimants observed, the protesters
were not representative of the local community, which continued to express its support for the Project,
denounced the blockade, and also requested that the Government take action “to resolve the conflict

generated by a few neighbors supported by people and organizations foreign to the region.”’*

149.  Claimants further explained in their Memorial that, after the blockade was lifted in May 2014,
Exmingua continued to provide significant benefits to the neighboring communities and the region in
general.*”” In particular, Exmingua continued to invest in social projects to benefit the community,
including projects focused on health, education, and infrastructure.*’® Moreover, the vast majority of
Exmingua’s employees were residents of San José del Golfo and San Pedro Ayampuc, making

Exmingua one of the largest employers in these communities.*”’

150. In its Counter-Memorial, Guatemala asserts that Exmingua did not have a comprehensive

plan for stakeholder engagement.*’®

Guatemala further asserts that Exmingua’s social outreach
activities were not part of a plan developed with the communities’ needs in mind, that Exmingua’s

social support programs lack “specifics” and “metric[s] . . . to understand the impact,” and that the

471 See MARN Notification No. 475-2016/DCL/EOGP/mirf dated 24 Feb. 2016, attaching 23-27 Feb. 2015 and 26 Nov.
2015 report (C-0849); MARN Technical Report dated 23-27 Feb. 2015 (R-0105). Items 24 and 69 concerning perimeter
mesh and sedimentation pits, for example, have not been updated to reflect that these have been installed, as the MARN
noted in November 2015.

472 Clms> Mem. 99 40, 50.

4T3 I, 99 41-42, 47.

474 14, 4 47.

475 14, 4 67.

476 I, 9 68.

477 1d. 9 67.

478 Resp’s C-M 9 688-698; 715-719.
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programs were not provided to communities mentioned in the EIA.*” In addition, Guatemala asserts

that Exmingua failed to acquire and maintain a “social license.”*** These assertions are incorrect.

151.  First, Guatemala’s contention that Exmingua did not have a comprehensive plan for

1

stakeholder engagement is wrong.*®! As the EIA indicates, “the development of the communities

within the area of influence of the project” was a priority, and Exmingua thus planned to “work in
coordination with the municipal authorities and development councils to define support programs for
these communities.”*® Towards this end, by August 2011 — one month before the MEM issued the

Progreso VII exploitation license — Exmingua developed a strategic plan to inform the surrounding

communities about the Project and understand their concerns and needs (“Strategic Plan”).*®

152.  As set forth in the Strategic Plan, Exmingua sought to, inter alia, “[e]stablish relationships of

99, <

trust, credibility and respect with the area and between the different actors”; “[r]each consensus and

good relations between all interest groups, based on a framework of respect and transparent and

99,

intercultural dialogue”; “[c]larify the myths and lies about mining [that] environmental groups have

led [] the inhabitants to believe”; and “[p]rioritize according to the needs of the population the

99484

program of sustainable development work when the project is operating. To achieve these

99 ¢¢

objectives, Exmingua planned to “identify and strengthen” relationships with “leaders,” “groups,” and

“with the population,” as well as establish “support plans” following “analysis and prioritization of

»45  As noted in the Strategic Plan, this required meeting with

support [] works for development.
“leaders who have expressed themselves for and against mining, as well as other neutral [leaders]
recognized by the population” in order to “create channels of communication with leaders, as well
as . . . find[] a suitable language for exchanging ideas.”*®® The Strategic Plan then lists a number of
operational steps to be used in the execution of the Plan across three phases, as well as a flowchart

detailing the “[Chronology] of Activities for the Development of the Social Program.”**’

153.  Second, Guatemala’s assertions that Exmingua’s social outreach activities were not part of a

plan developed with the communities’ needs in mind, were not provided to communities mentioned in

49 14, 49 699-702.

480 1. 99 53, 666-669.

481 14 99 692; 702; 719.

482 Progreso VII EIA, at 295 (C-0082).

483 SMCA’s Strategic Plan for the Progreso VII Project dated Aug. 2011 (C-0701).
484 1d at 10-11.

5 1d. at 14.

486 Id. at 15.

7 Id. at 16-18.
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the EIA, and lack “metric[s] . . . to understand [their] impact” also are incorrect.*®® To the contrary,
Exmingua — consistent with its Strategic Plan — implemented substantial social development programs
in line with the needs of the communities of San Jos¢ de Golfo, San Pedro Ayampuc, La Cholefia, Los

Achiotes, and El Guapinol, and kept detailed records of this social support.

154.  As Ms. Telma Garcia — who has served as a COCODE representative in the community since
2010 — explains, “people in the community feel abandoned by the government” which “provides

29489

almost no services to the community. She elaborates that, “[t]here are no hospitals [in the

community] and people struggle to access basic medical care,” there are “few schools for our
children,” “[t]he roads are extremely poor,” and “the community’s infrastructure is in ruins.”*”°
Exmingua’s social programs accordingly included an Information Program, a Community Health
Program, and an Education Program, as well as other infrastructure and social outreach initiatives.*"

Exmingua’s community support began shortly after Exmingua received its exploitation license.*

155. In 2012, as part of the Information Program, Exmingua continued to meet with community
leaders, distributed flyers to community members in the Project’s area of influence, and provided

information on employment opportunities.*”

In addition, Exmingua held over 100 so-called “Hot
Dog Parties” — informal social gatherings in the homes of local residents — designed to allow members
of the community opportunities to learn more about the planned mine.** These events were held in
the villages of La Cholefia, Los Achiotes, El Guapinol, and San Antonio el Angel (part of the
municipality of San José del Golfo).*”® As evidenced by the number of meals distributed, over 7,000
people attended these gatherings.*”® On a single Saturday in October 2012, for example, Exmingua

organized five gatherings in these communities that were attended by 431 people — an average of

488 Resp’s C-M § 701.

489 Garcia g 6.

490 14

491 SMCA’s Plan for Development of Social Programs dated 2012 (C-0707).

492 Resolution No. 03394 of the Ministry of Energy and Mines dated 30 Sept. 2011 (C-0090); SMCA’s Executive Report on
Activities up to 14 Oct. 2015 and Activities to Implement between 15 Nov. 2015 to 15 Dec. 2011 (C-0703).

493 SMCA’s Plan for Development of Social Programs dated 2012, at 4-6 (C-0707).
494 Executive Report on Corporate Social Responsibility dated 2012 (C-0704).

495 Executive Report on Corporate Social Responsibility dated 2012 (C-0704); Hot dog parties’ schedule dated Oct. 2012 (C-
0855); SMCA’s Preliminary Report No. 005-INFO-cm-PO on Hot Dog Parties conducted on 6 Oct. 2012 (C-0756);
SMCA’s Preliminary Report No. 009-INFO-cm-PO on Hot Dog Parties conducted on 8 Oct. 2012 (C-0757); SMCA’s
Preliminary Report No. 010-INFO-cm-PO on Hot Dog Parties conducted on 9 Oct. 2012 (C-0712).

4% Executive Report on Corporate Social Responsibility dated 2012 (C-0704).
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more than 80 people per gathering.*”” Exmingua also set up a stall at the San José del Golfo fair to

explain the minerals and chemical agents involved in the mining process.*”®

156.  As part of its Community Health Program, Exmingua organized events to inform the
communities about medical benefits available to them with Exmingua’s support.*”” Notably, during
2012, Exmingua’s support provided treatment for 1,101 patients at a health clinic in San José del
Golfo established by SMCA, many of whom visited the clinic “2, 3, and more times.”** These
patients were treated for “renal problems, arterial hypertension, diabetes [and] arthritis,” among other
issues.’®! Pediatric patients also received treatment for “respiratory tract problems [caused by viruses
99502 In

and bacteria], intestinal diseases such as acute diarrheal syndrome, parasitism and malnutrition.

addition, Exmingua paid for the treatment of 920 patients at a dental clinic located in La Cholefia.>*

157.  Also during 2012, Exmingua’s Community Health Program provided support for six surgical
interventions at the Maranatha Hospital in Guatemala City — including a hemnioplasty,
cholecystectomy, and an appendectomy — in addition to 74 ultrasounds and 62 screenings for cervical
cancer, as well as the transport costs to and from the hospital.”®* In addition, Exmingua sponsored a
Medical Day — held on 10 May (in celebration of Mother’s Day) — which included services from
specialists in internal medicine, pediatrics, gynecology, and general medicine, in which 120

community members received treatment.’”’

Two days later, an Ophthalmology Day was held, in
which another 110 community members received treatment.’”® With Exmingua’s support, members
of the community also received medications, including intravenous medication and intramuscular

injections, and home health care visits from doctors, when they were unable to visit the clinic.’"’

158.  Exmingua’s Education Program was also extensive. To launch the Program, Exmingua held a

meeting on 5 January 2012 at the Municipal Hall in San José del Golfo to inform communities within

497 SMCA’s Preliminary Report No. 005-INFO-cm-PO on Hot Dog Parties conducted on 6 Oct. 2012 (C-0756).
498 SMCA’s Plan for Development of Social Programs dated 2012, at 5 (C-0707).
49 Id. at 2.

s00 74

o1 74
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303 SMCA’s Plan for Development of Social Programs dated 2012, at 2 (C-0707).
304 Id.; Executive Report on Corporate Social Responsibility dated 2012 (C-0704).
305 SMCA’s Plan for Development of Social Programs dated 2012, at 2 (C-0707).
506 74

307 Id. at 3.
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the Project’s area of influence about Exmingua’s support for youth education.’® The meeting was
attended by over 500 people from the communities of San José del Golfo, La Cholefia, Los Achiotes,

9

and El Guapinol, including village leaders.”” During 2012, Exmingua provided support to 241

primary, elementary, and high school students, as well as seven university students, from these

communities.’'® Exmingua hired tutors who provided support to these students in various subjects.’"!

Exmingua also donated several computers to local schools.’"

159.  In addition, Exmingua moved quickly to provide critical infrastructure repairs and other social
support. For example, in 2012, Exmingua repaired a bridge in San Antonio el Angel damaged by
flooding, repaired a road between El Guapinol and San José del Golfo, and constructed a 50-meter
retaining wall near San José del Golfo.’"® Exmingua also built a soccer field in the village of San
Antonio El Angel, contributed financial support to the San Antonio El Angel community fair, and
provided funerary support to members of the community.”'* By the end of 2012, within the first year
of obtaining its Progreso VII exploitation license and before it even had begun operations and, thus,
before it had earned any revenue from the Project, Exmingua’s expenditures in support of the
community totaled US$ 380,000.°"> In 2013, Exmingua hired another consultant — Centro para el
Desarrollo Rural (“CEDER”) — to conduct workshops, which were designed to further inform the
community about the mine and to address any concerns, and included programing in the Kakchiquel

(Mayan) language.’'®

160.  Exmingua’s community outreach and support intensified after the blockade was lifted in 2014
and throughout 2015, only ceasing in 2016 when Exmingua was forced to suspend operations.”'” This

outreach included bi-weekly meetings with community leaders and representatives to “ascertain their

308 Email from S. Morales to D. Kappes dated 6 Jan. 2012, attaching educational program plan (C-0706).
309 Id.; see also SMCA’s Report No. 023-INFO-cm-PO-2012 on Educational Programs dated 8 Nov. 2012 (C-0733).

319 SMCA’s Plan for Development of Social Programs dated 2012, at 2 (C-0707); Executive Report on Corporate Social
Responsibility dated 2012 (C-0704).

311" SMCA’s Plan for Development of Social Programs dated 2012, at 4 (C-0707).
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316 CEDER, Conflict Mediation and Community Relations Plan Tambor (Progreso VII) Project dated 29 Jan. 2013 (C-0854);
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317 Exmingua Consolidated Report on Social Responsibility (July-December 2014) (C-0527); Exmingua’s report on
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main needs.”'® The outreach further comprised “social awareness talks” so that “the parties involved
would get to know each other,” which “led to more spontaneous invitations from the residents and an
agreement to begin the process for [] donation[s] . . . as per the community’s requests.”'* Topics of

EX]

discussion at these meetings included “planning of projects,” as well as “clean mining.”*** Based
upon these meetings, it was determined that “[t]he main Social needs where [] Exmingua can become
involved” concern “roads,” “basic housing,” “drains, piping, [and] earthworks,” and “water [issues],”
as well as “continu[ed] education” and “health support.”**! Exmingua thus resolved “[t]o support the

participating communities in their basic needs as determined at the community meetings.””***

161.  Consistent with the communities’ requests, Exmingua’s infrastructure support during this
period included, inter alia, road ballasting and drainage works, building platforms to lift homes out of
flooded areas, filling flooded areas to create dry lots for homes, and filling a dangerous ravine.’”
Exmingua also provided large numbers of roofing panels to the communities, including 1,640 panels
to 220 families in 2015.°** As Ms. Garcia — who “[a]s a COCODE representative [] was responsible

for the coordination and distribution of [] benefits to [her] village” — observes, Exmingua “undertook

2 13

infrastructure projects that improved the condition of [] roads,” and also provided assistance “in
installing drainage pipelines, [] regrading soil and building platforms so that families could move their
homes out of flooded areas.” As Ms. Garcia further explains, “it is common for members of the
community to have leaks in their roofs that allow water to flood their homes,” so “Exmingua’s

support allowed members of the community to fix this problem.”*2

162.  In addition, Exmingua continued to provide medical support.’?’ In this regard, Ms. Garcia
explains that “[t]hrough [Exmingua’s] healthcare services, community members were able to receive
surgeries and medicines that would not otherwise have been available to them,” as well as other

“essential healthcare services.”””® Ms. Garcia further notes that “the healthcare services were free,

318 Exmingua Consolidated Report on Social Responsibility (July-December 2014), at 3, 5 (C-0527).
S191d. at 5, 33.

520 14
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22 Id. at 4.

323 Id. at 6-14, 29; Garcia  25.

524 Exmingua Consolidated Report on Social Responsibility (July-December 2014), at 16-29 (C-0527); Exmingua report on
deliveries dated 2015 (C-0526); Exmingua report on field work activities dated 2015 (C-0524); Garcia 9 25.

325 Garcia 4 26, 30.

326 1d. 9 26.

527 Exmingua Consolidated Report on Social Responsibility (July-December 2014), at 15 (C-0527); Exmingua report on
field work activities dated 2015 (C-0524).

328 Garcia 9 27.
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and medication was provided without charge. As Ms. Garcia explains, “such benefits were

common,” and “the company never failed to provide assistance when requested.”**

163.  Moreover, Exmingua employed hundreds of members of the community,™' which
significantly improved the lives of these workers and the area’s economy. As Mr. Carraza — a local
business owner and COCODE representative — observes, “[mJany people [in the community] are poor
and there are very few jobs.”>*> However, when a member of the community was hired by Exmingua,
“it had a significant positive impact on their lives, as it provided them with reliable income and hope

for the future.”** Members of the community were “very happy and proud to work” at the mine.***

164.  In this regard, Mr. Galvez — a former Exmingua employee — explains that he and his family
“greatly benefitted from the higher salary that [he] received for [his] work, as compared to [his]
former construction work,” as the “salary [he] received at Exmingua was three times greater.”>** In
addition, Exmingua trained Mr. Galvez to work in a mineral laboratory, allowing him to transition
from “strenuous manual labor” that was “not steady.”*® Mr. Galvez further explains that “Exmingua
had a significant and positive impact on the economy of San José del Golfo,” and that “[d]uring

b YY

Exmingua’s operations,” “shopkeepers regularly commented to [him] that many of Exmingua’s

employees would visit their shops and spend money.”"’

Exmingua and its social development
programs thus “contributed to a feeling of hope and optimism within the community.”>** Notably,
since the mine’s closure, the majority of the mineworkers are believed to be still unemployed;™ the

shutdown thus has resulted in diminished employment opportunities in the local communities.>*’

165.  Third, Guatemala’s assertion that Exmingua failed to acquire and maintain a “social license”
is unfounded. In particular, Guatemala contends that it was necessary for Exmingua to obtain and
maintain the constant support of the community for the Project, and that Exmingua failed to do this, as

demonstrated by the allegedly peaceful, grassroots protests, and because Exmingua purportedly

529 14
530 74 9 30.

331 List of Exmingua Employees in 2011-2017 (C-0842).
332 Carraza 9 6.

533 74, 9 14.

334 Garcia 9 31.

535 1. 94 6-10.
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340 Galvez 49 11-12; Carraza § 14; Garcia  31.
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engaged in quasi-military tactics to harass and intimidate the community and purportedly attempted to

bribe protesters. None of this is correct.

166.  As an initial matter, the concept of a “social license to operate” (“SLO”) is vague and

541
L,

aspirationa and Respondent fails to explain what is meant by the term; what, if any, legal

obligations derive from the term; and how Exmingua failed in this regard.

167.  Guatemala’s principal support for the concept of a “social license to operate” comes from the
International Council of Mining and Metals (“ICMM”), which refers to the same as a “best

practice.”>*

While Guatemala contends in the first paragraph of its Counter-Memorial that the
ICMM is a “legal body,” it plainly is not (it is an organization of 27 companies).”*® The concept of a
“social license” thus cannot be relied upon in these proceedings as a legal obligation. To the contrary,
mining companies refer to the Social License Obligation (“SLO”) as an element of their Corporate
Social Responsibility (“CSR”) strategy.*** Moreover, an SLO differs on some key points with Free,
Prior and Informed Consent.>* In addition, “[t]he SLO is subject to various critiques, which relate

99546

mainly to the ambiguity that surrounds the concept. Indeed, Guatemala itself describes the

concept of a social license as “an unwritten social contract.”>*’

168. In any event, although Exmingua had the legal right to operate,”® it nonetheless actively
sought and secured the continuing support for its operations from the surrounding communities. As
Ms. Garcia observes, before the mine began operating, Exmingua organized meetings between
Exmingua representatives and COCODE representatives.”® At these meetings, the Exmingua

representatives explained the purpose of the mine, how the mine would operate, and the benefits that

341 Mendoza 9 56-61.

342 Resp’s C-M 9 153, 672; ICMM, Indigenous Peoples and Mining Good Practice Guide dated 2015 (RL-0295).

3 Resp’s C-M 9 1.
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(2012) (C-0859); see also M. E. Meesters & J. H. Behagel, The Social Licence to Operate: Ambiguities and the
neutralization of harm in Mongolia, 53 RES. POL. 274 (2017) (C-0822).
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the mine would provide to the community, and the COCODE representatives asked questions
concerning the mine’s economic and environmental impacts.>® As Ms. Garcia further observes, “as a
result of these meetings, all of the COCODE representatives agreed that the mine should be built” and

“approximately 80 to 90 percent of the community supported the project.”'!

169.  In addition, after the protests blocked access to the mine, Exmingua organized a large meeting
in the Municipal Hall of San Pedro Ayampuc, which was attended by around 7,000 members of the
community.>* At this meeting, three Exmingua representatives spoke explaining the benefits of the
mine, answering questions, and soliciting views from the community about the Project.”® As Ms.
Garcia observes, “[t]he majority of the community members attending the meeting supported the mine

and agreed that the project should move forward.”>*

170.  Further, while the mine was operating, Exmingua continued having meetings with the

5

community to provide information about the mine and address any concerns.”® These meetings

99556

occurred in “villages, hamlets, and settlements,” " and at these meetings, “people would ask all sorts

of questions, for example, about how the mine works or about its impact on the environment, and

”337  As Mr. Carraza, who attended several of these

Exmingua’s representatives would answer.
meetings, explains, “the vast majority of the community supported Exmingua, and its presence in the
community.”*® Exmingua also held tours of the mine for members of the community interested in
seeing it for themselves.” As a result of these and other actions,’®® Ms. Mendoza — an expert on the
implementation of social management programs in Guatemala — observes that “Exmingua actively

engaged with the communities to gain acceptance for its Project by the majority of the community.”>¢!

562

171.  Moreover, contrary to Guatemala’s assertions,”~ the protests were not part a peaceful,

grassroots movement and do not indicate that Exmingua failed to secure local community support.
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Notably, as Ms. Mendoza observes, from the beginning of Exmingua’s community consultations
during the EIA process until early 2012, “no conflict was exhibited by the communities in the
Project’s area of influence.”>® Rather, it was with the arrival of “entities external to the Project’s

29 ¢

area of influence, with vested ideological and political agendas” “oppos/ed] to mining projects” that
“first manifest[ed] opposition to the Project [] in March 2012, nearly six months after Exmingua’s
exploitation license was granted and two months after construction began.”** As Ms. Garcia and Mr.
Carraza further explain, the protesters were “not representative of the community,” were
“manipulated by organizations outside of the community,” were “often bussed in from other areas,”

99565

and “were “paid [] 75 quetzals per day to protest. .. “[M]any of the people who protested

against the mine did it out of necessity and to earn money.””*

172.  In fact, “the first manifestation of opposition” was “led by Congressman Carlos Mejia of the
Guatemalan National Revolutionary Unity Party (URNG),” a guerilla militia-turned political
organization responsible for myriad atrocities during Guatemala’s 36-year civil war.®’ In the 2011
elections, held on 11 November 2011, the URNG did not put forward a presidential candidate or any
national congressional candidates, and won just 0.87% of the vote (15" place) in the district
congressional elections (winning only one seat out of 127).°®® In early 2012, Carlos Mejia — newly
elected as the sole representative of his party, and a former guerilla himself>® — targeted Exmingua, a

small, foreign-owned mining operation, recently approved and under construction, for political gain.

173.  Notably, Congressman Mejia’s district of San Marcos is 273 kilometers away from the
Project; as Ms. Mendoza observes, it thus is “reasonable to conclude that his opposition was
motivated by his own political and ideological agenda, rather than by social or community
interests.”’® Nonetheless, Exmingua invited Congressman Mejia to tour the mine, which he did, and
he subsequently informed the protesters that “everything was being carried out according to the law”

and that “because of this he was conclud[ing] his role.”""
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174.  Following Congressman Mejia’s pronouncement, small groups of protesters continued to
block access to the site.’’> These protests were organized by the National Front of Struggle (“FNL”),
a self-described revolutionary group whose agenda includes opposing extractive projects that it
describes as “plundering [Guatemala’s] natural resources;” the Center for Legal, Environmental and
Social Action (“CALAS”), a now-defunct activist organization that later took the lead in filing legal

actions to shut down Exmingua’s operations and was denounced by the Public Ministry in 2018

following a corruption and financial scandal;’”> Madre Selva, a group working against “dispossession

29574

through mining, which received international financing for its protest activities’”; and

MiningWatch Canada, which seeks to “prevent the establishment of mining projects.””’®

175. As Ms. Mendoza explains, because the protests were motivated by “a specific political and
ideological agenda that seeks to block any mining investment project in the country that involves the
use or extraction of natural resources,” the “small group displayed a violent and ideological attitude

oriented towards conflict.”>”” As Ms. Mendoza further observes, the “protesters refused to participate

29578

in dialogue, and resorted to violence against project workers. In such circumstances, as Ms.

Mendoza confirms, “any conflict-resolution effort is useless, as the objective of these groups opposed

to the mine is not to resolve a conflict,” but “part of their discourse and work plan” to “promote their

own political and ideological agenda.”””

176.  The extent of Guatemala’s mischaracterization of the so-called “Peaceful Resistance of La

Puya” is made patently clear by examining the case of Yolanda Oqueli, a leader of the protesters who

0

Guatemala features as a central figure.®® While Guatemala portrays Ms. Oqueli as a pacifist

victim,*®' Ms. Oqueli actually was an aggressive member of the opposition, who engaged in armed

attacks against Exmingua employees.
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177.  As a former Exmingua employee, Mr. Galvez, recalls, “Yolanda Oqueli Veliz [w]as a leader
of the protesters” and “[s]he regularly would verbally abuse Exmingua’s workers when we tried to
enter or leave the mine, calling us ... foul names.”*®* On 3 May 2012, Ms. Oqueli and a few other
protesters approached Mr. Galvez and his colleagues “carrying guns and machetes, and wearing
ski-masks,” “shout[ing] at [them] and threaten[ing] to kill [them].”>* Mr. Gélvez and his colleagues
“ran, but the protesters caught [them], and detained [them],” after which they were “pushed to the
ground, physically assaulted, and guns were pointed at [their] heads.”® As Mr. Gélvez further
explains, “[t]he protesters yelled that we deserved this because we worked at the mine and told us
that, if we did not stop working there, they would kill us.”>* Although Mr. Galvez tried to reach for
his phone, the protesters screamed that, if he touched his phone, they would “tie [him] up and burn
[him] alive.”*® One of the attackers then severely cut the hand of one of Exmingua’s workers with a

machete, after which the the protesters finally relented and released the workers.”®’

178.  Following the attack, several of the attackers were charged with and convicted of crimes.’®®
Although Ms. Oqueli initially failed to appear in court, she too was later charged with several crimes
arising out of this attack.® Ms. Oqueli was acquitted on the basis that “as a woman, [Ms. Oqueli]
would not be able to carry a machete.””® That Ms. Oqueli simultaneously “speaks passionately about
[her] deep commitment to nonviolent resistance” and holds herself out as a “symbol” of “the peaceful

29591

nature of [the] struggle”™" reveals the duplicity of the persons organizing the opposition to Exmingua.

179.  Guatemala adopts a similar tack in its efforts to characterize Exmingua as a quasi-military

organization,™? but these efforts similarly fall flat. Although Guatemala attempts to impliedly link
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Exmingua to Ms. Oqueli’s shooting,”” the investigation into her attack revealed that Ms. Oqueli made
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“no direct complaint . . . against [Exmingua],” and it thus was determined that any such allegation
should be dismissed.”** In addition, Guatemala asserts that “Exmingua sent ex-military personnel to
threaten the protesters and [] to attack the women,”* but this is wholly unsupported by the
underlying exhibit on which Guatemala relies, and nonetheless is categorically untrue. To the
contrary, Exmingua’s social development representatives were “trained to act within the national legal

framework, insisting on non-violence . . . respecting the customs of the people of the place.”*”°

180.  Guatemala further wrongly asserts that “Exmingua flew over the area with helicopters in acts
of intimidation.”*’ However, as Mr. Kappes explains, the helicopters were used to fly equipment into

95598

the site, as “the blockade prevented equipment [] from entering the mine site. In addition,

Guatemala asserts that “Exmingua employed methods akin to an invading force, spreading
propaganda through pro-mining leaflets dropped in the surrounding communities via helicopter,”>*’
but this also is false. In fact, as was the case for a celebration to mark the successful end of the
Education Program for 2012 and to register interest for the 2013 school year — and as photos of this
canvassing reflect — “Exmingua employees [walked around] to the communities to distribute
information flyers.”*® This was very effective, as 650 people from Los Achiotes, E1 Guapinol, San
Antonio el Angel, La Cholefia, San José del Golfo, and El Carrizal attended the celebration.®!
Guatemala’s misinformation is unsurprising, as it relies upon such publications as Uprising (a blog
with the mission “to identify and clarify the struggles against corporate power”), GOLDCORP OUT

News (a “blog maintained by the International Coalition Against Unjust Mining in Guatemala”), and

other WordPress.com blogs, asserting their reporting as fact.*”?

181.  Moreover, Guatemala’s repeated assertion that some employees of SMCA were former
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members of the military — i.e., “ex-military”™ — to suggest that they were unsuited to social outreach

394 Letter from Ministerio Publico No. MP001-2012-89780 dated 2 Feb. 2015 (C-0866).

35 Resp’s C-M 9 55; Kelsey Alford-Jones, “A Roadblock Becomes a Gateway to Resistance in Guatemala,” Uprising, 28
Jan. 2013 (R-0207).

3% SMCA’s Report on Notable Factual Developments dated 2012 (C-0864).

37 Resp’s C-M 9 57, 696.

398 Kappes 1 9 65.

3% Resp’s C-M 9 696.

600 SMCA’s Report No. 023-INFO-cm-PO-2012 on Educational Programs dated 8 Nov. 2012, at 3 (C-0733).
601 1,7

602 Kelsey Alford-Jones, “A Roadblock Becomes a Gateway to Resistance in Guatemala,” Uprising, 28 Jan. 2013 (R-0207);
Goldcorp out of Guatemala, at 7 (C-0867); News Release, “Guatemala: ‘Blue Helmets’ organized by companies for conflict,
not peace,” GoldCorp Out News, 12 Nov. 2012 (R-0041); Q. De Le6n, Former Military Man Convicted: Worker of a Mining
Company for Threatening Journalist (contains video) dated 17 Oct. 2013 (R-0043); News Release, “La Puya Resists against
Attacks by Exmingua in San José del Golfo,” Convergencia, 14 Nov. 2012 (R-0045).

03 Resp’s C-M 9 697.
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is misplaced; for instance, Mr. Morales (the director of SMCA) was both a former member of the
military and the former Director General of Mining at the Ministry of Energy and Mines.™* In any
event, despite Guatemala’s insinuation, simply being ‘“ex-military” does not make one unable to

engage in community outreach.

182.  Guatemala also attempts to impugn the credibly of Mr. Kappes directly, insisting that “[his]
initial plan to get rid of the blockade involved [] bribing the protesters.”® That is untrue. Guatemala,
in fact, grossly mischaracterizes the exhibit it relies upon in support of this assertion, a short email

from Mr. Kappes to Mr. Morales.®*

In that email, Mr. Kappes observes that it was the “the
demonstrators [that] have a large monetary demand” and told Mr. Morales “[not to] agree to
anything.”®” Mr. Kappes continued stating that “any money we give them [would] come[] out of our
general social program fund . . . So, I think this would not go over very well with the communities in
the immediate area of the mine, since their programs would be reduced accordingly.”®® Far from an
“initial plan” to bribe the protesters, Mr. Kappes was in fact determined not to pay given in to the

protesters demand for money, out concern to provide maximum support to actual members of the

community in the Project’s vicinity.

183. As thus is clear, and as Ms. Mendoza observes, “no conflict was exhibited by the
communities in the project’s area of influence” from the beginning of the EIA consultations until
“nearly six months after Exmingua’s exploitation license was granted and two months after

construction began.”®” The later “opposition came from people who were not representative of the
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local communities”®!? that “resorted to violence against project workers as part of a “a specific

political and ideological agenda that seeks to block any mining investment project in the country that

involves the use or extraction of natural resources....[and] that aims to change the country’s

1 29612
s

development mode opposing “any agreement reached among States, communities, and foreign

companies.”*"?

04 Anuario Estadistico Minero dated 2008, at 2 (C-0868).

605 Resp’s C-M 9§ 721.

606 Email from D. Kappes to S. Morales (SMCA) et al. dated 11 Mar. 2012 (C-0099).
07 Id. (emphasis added).

608 7,7

09 Mendoza 9 42-43.

610 1. 4 43,

611 14, 4 47.

612 [ 49 47-49.

613 14, 4 49,
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184.  As Ms. Mendoza confirms, “[i]n the face of this type of systemic opposition and resistance,
any conflict-resolution effort is useless, as the objective of the[] [opposition] is not to resolve a
conflict,” and that “exceeds the capabilities, responsibilities and good will of any investment company

25614

such as Exmingua. Nonetheless, Exmingua “maintained an active effort to engage with the

715 and “[a] review of Exmingua’s social

community even when it was unable to operate,
management program . .. leads to the conclusion that the information [Exmingua] provided to the
community, its consultations process, and the community engagement activities it conducted was
significant and permitted the establishment of a relationship of trust with the authorities, local leaders,

and surrounding communities.”'®

4. The Progreso VII Mine Demonstrated Great Potential And Exmingua
Was Preparing To Expand Operations

185. In their Memorial, Claimants set out the manner in which they and Exmingua developed and
operated the mine following a delay of more than two years caused by the 2012-2014 blockade, and
described Exmingua’s expansion plans at the time the mine shut down in May 2016.°'7 Specifically,
Claimants described that they designed, built and shipped to Guatemala a processing plant that was
installed at Tambor,*'® and that Exmingua completed construction at the site (inclusive of waste
dumps and four tailings ponds).®’ They also established that Exmingua commenced mining three
open pits at Progreso VII from October 2014, in accordance with the sequence designed by Claimants

and using the flotation process for plant recovery, while at the same time gathering mining data.’*°

186.  Claimants then set out the results of Exmingua’s mining, which at the two Guapinol South
pits comported with their expectations based on data and testing, with the exploitation at Poza del
Coyote proving even more successful than expected.®”! Claimants also described how they
continually made improvements to Exmingua’s mining approach and to the plant’s functioning to
improve recovery, and how they also planned to install a tailings plant to further increase recovery.’*

Finally, Claimants noted that Exmingua shipped first concentrate in December 2014 and continued to

614 Mendoza 9 55.

615 14, 9 63.

616 4. 9 62.

617 Clms’ Mem. 9 54-66; Kappes 1 99 95-126.

618 Clms’ Mem. q 55; Kappes 9 68.

19 Clms’ Mem. 9 55-59; Kappes 1 99 100-101.

020 Clms’ Mem. 9 56, 60-64; Kappes I 99 102-105.

021 Clms’ Mem. 9] 63; Kappes 1 § 106.

622 Clms’ Mem. 9 63-64; Kappes 1 9 105, 107, 111-112.
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do so until the shut down, making 67 shipments in total and earning approximately US$ 12 million

from the sale of gold during this period.®*

187. In its Counter-Memorial, Guatemala for the most part does not challenge the development
and operation of the mine in 2014-2016 as set out by Claimants—nor could it. Guatemala, however,
argues that certain aspects of the operations performed less successfully than established by
Claimants, or even unlawfully.®** It claims, in particular, that Exmingua’s processing capacity and the

recovery rate are overstated.””> These allegations are incorrect.

188.  First, Guatemala criticizes Claimants for purportedly overstating Exmingua’s processing
capability or “feed capacity.”® In doing so, Guatemala questions the veracity of the data provided by
Claimants and reflected in the Daily Summary Data for October 2014-May 2016, stating that it
“appears to have been created for the purposes of this case” and noting that this daily log includes
days that “do not record how much raw material was processed and the shifts appear then

99627

disappear. Guatemala also questions whether Claimants and Exmingua made any updates or

modifications to Exmingua’s flotation plant to improve its throughput rate.®*

Lastly, Guatemala
asserts that Exmingua was only authorized to process 150 tons of gold per day, so was operating
unlawfully when exceeding that amount and could not expect to continue to operate at that rate or
increase that rate, as Claimants and SRK assume Exmingua would have done.®”” These assertions are

wrong.

189. At the outset, contrary to Guatemala’s unfounded allegations, the data included in the Daily
Summary Data for October 2014-May 2016 is reliable.®** The Summary is based on data for the
plant’s operations collected contemporaneously on a daily basis and was prepared shortly after the
May 2016 shut down of Exmingua’s operations by the plant manager, who compiled the throughput

data contained in daily reports.®!

923 Clms’ Mem. Y 65-66; Kappes I 99 120; SRK 1 9 27.

024 Resp’s C-M 9 790-796.

625 1. 49 790-796.

626 14, 99 790-793.

27 14, 4.790.

28 Id. 9 792; see also PO No. 6 dated 15 Mar. 2021, Annex B, Request 38, at 59.
29 Resp’s C-M 9 793.

630 Kappes 119 69.

91 Email from D. Kappes to R. Adams (Exmingua) dated 24 Mar. 2017 (C-0721) (explaining the methodology of preparing
the summary and forwarding an email from J. Hernandez (Exmingua, plant manager) to D. Kappes dated 1 June 2016
(attaching the Daily Plant Summary Data for Oct. 2014 — May 2016); Kappes II 9 69.
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190.  Guatemala assertion that the mine was processing around 200 tons of raw material per day,
and that it was not technically capable of processing more tonnage,** is also incorrect. Between June
and December 2015, the plant’s average monthly throughput was consistently above 200 tpd (“tpd”™),
with around 220 tpd achieved with some consistency, and an average monthly throughput of almost
230 tpd was achieved in March 2016.°* Further, the actual daily data confirms that there was
reasonable consistency of a daily plant feed of around 225 tpd being achieved, and a number of

occasions when 250 tpd was exceeded in both March and April 2016.%*

191.  These tonnages had already been achieved when the mine was in the early stages of its life
and, as both Mr. Kappes and SRK confirm, it is reasonable to assume that the plant’s throughput
could have been increased over time, if desired.®* Certainly, as SRK explains, there was no technical
impediment to achieving a higher throughput.®*® In fact, Claimants had designed the Tambor plant
with an operating throughput of 200-240 tpd and considered it capable of much higher processing
capacity.”’ Indeed, in March 2016, the report of a professional external consultant who visited the
site to assess the plant noted that, while the plant originally lacked capacity in the flotation circuit,
Claimants and Exmingua addressed the issue and progressively increased capacity by adding column

flotation cells.®*®

192.  Guatemala’s further allegation that Exmingua was not authorized to operate at a rate
exceeding 150 tpd®’ is also untrue. Guatemala bases its assertion on the fact that the EIA refers to a
nominal throughput of 150 tpd,**° while ignoring that the EIA also refers to a design throughput of
200 tpd,**" and, in any event misconstrues the import of the former term. These are industry terms for

the design of processing plants, where “nominal” denotes typical performance and “design”

632 Resp’s C-M 99 791-792.

633 SRK I 49 44-45, Figure 3-1; Daily Plant Summary Data for Oct. 2014 — May 2016 (C-0125).
634 SRK 11 4 46-47, Figure 3-2; Daily Plant Summary Data for Oct. 2014 — May 2016 (C-0125).
035 SRK 11 4] 47; Kappes 11 9 67-70.

636 SRK 11 9 48; Kappes II Y 67-70.

637 Kappes 11 9 68; Design Criteria dated 31 Aug. 2010, § 1.7 (C-0126) (indicating normal mill rate of 200 tpd and design
mill rate of 240 tpd).

038 SRK II q 58; Bill A. Hancock, “El Tambor Trip Report. Review Process and Chemical Programs,” Argo Consulting, 17-
18 Mar. 2016, at 1 (C-0869).

639 Resp’s C-M 9 793.
640 14, 4 793; Progreso VII EIA, at 92 (C-0082).

%41 Progreso VII EIA, at 72, 92 (C-0082). The Progreso VII EIA also notes that the tailings ponds were able to accommodate
a throughput of 200tpd. See id., at 577, 587-588 (C-0082); Amendment to Progresso VII EIA dated 1 Apr. 2011, at 186 (C-
0089).
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incorporates an operating margin to allow for orebody variability and process disturbances.*** Neither

of these terms constitutes a “limit” as Guatemala falsely asserts.®*’

193.  This is supported by the fact that the MARN and the MEM conducted a number of
inspections at the Progresso VII site during which they acknowledged that Exmingua was processing
in excess of 150 tpd without criticizing it or recommending any changes to the plant’s processing rate
(whereas they made several other recommendations, as Guatemala emphasizes®**). For example,
following the February 2015 inspection that Guatemala argues identified several areas of non-
compliance, the MEM acknowledged that the mine was “removing from 200 to 250 tons of ore” and

“processing 200 tons daily.”**’

Following the subsequent November 2015 inspection, the MARN
observed that “[d]ue to plant capacity, about 200-250 tpd continues to be exploited,”**® and the MEM
noted that Exmingua was extracting and processing 200 to 250 tons of material each day.®*’ Neither
regulatory body indicated that the extraction and processing rate should be reduced. Guatemala was
therefore well aware of the extent of Exmingua’s operations at the time they were ongoing and did not

consider it excessive or unlawful.

194.  Second, Guatemala challenges the metallurgical recovery rate of Exmingua’s flotation plant
and questions whether Claimants and Exmingua made any updates or modifications to the plant to

improve its gold recovery rate.*** Guatemala’s challenges are unwarranted.

195.  Claimants began designing and constructing a modular, flotation processing plant and
laboratory immediately after their acquisition of Radius’ interest in Exmingua in 2008, running
comprehensive flotation tests and using samples of the Tambor ore to obtain a high recovery rate.*
As a result of its design work and testing, when Claimants finished building the plant at KCA’s office

in Reno in 2010, it had achieved a 90% recovery rate.®® After Claimants finished testing and building

642 SRK 11 9 50.

643 14

04 See supra § 11.C.2.

%45 MEM 2015 February Inspection, at 5, 11, 19 (C-0627).
46 MARN 2015 November Inspection, at 3 (C-0629).

%7 MEM 2015 November Inspection, at 6, 10, 23 (C-0628) (noting a “daily extraction of 200 to 250 tons” and that the plant
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the plant, they transported the plant in parts to Guatemala in March 2012,%! installing the plant at

Tambor after the completion of the construction works in November 2014.5%

196.  Guatemala’s comments that the average rate of recovery for the entire period of the plant’s
operation was 62%°° is misleading, because the data for this period includes episodes of plant ramp-
up, as well as times when the plant was not operating consistently.®** The data shows that, over time,
the plant had a clear trend of increasing recovery rates.®> Indeed, Guatemala ignores that the most
recent plant performance data from January to May 2016 shows that the plant consistently was
improving its recovery rate, which averaged approximately 77% throughout April and early May

2016,%° on occasions reached a 90% recovery rate in 2016,%’

and had a clear trend of increasing
recovery.®® This was due to the efforts of Claimants and Exmingua, who continued to update and
modify the flotation plant in order to adapt to the processing and increase its recovery. For instance,

9

they updated the flotation column design and set up,*’ and reviewed the process and chemical

programs employed at the plant, which was carried out with assistance from a professional

consultant.®®

D. Guatemala Destroyed Claimants’ Investments

197.  As demonstrated in Claimants’ Memorial, Claimants had invested substantial time, effort, and
money to acquire Exmingua, obtain an exploitation license for the Progreso VII area, commence
mining and processing of gold, and arrange for the sale of its gold concentrate. After a year and a half
of mining, and while Exmingua was preparing to enter its next phase of underground mining,
undertake further exploration and obtain its Santa Margarita exploitation license, Guatemala

unlawfully shut down Exmingua’s operations by suspending its Progreso VII exploitation license.*®'

951 Shipping documents for the flotation plant dated 21 Mar. 2012 (C-0870).
652 Kappes 1 9 60, 97.
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In early 2016, the Supreme Court’s 11 November 2015 decision and the MEM’s initial refusal to
accept it, sparked a new wave of protests, which prevented Exmingua from bringing supplies onto the
site and precluded Exmingua’s consultants from conducting the social studies required for the EIA to

obtain an exploitation license for the Santa Margarita area.’®

Guatemala then baselessly charged
Exmingua and its employees with crimes and impounded its concentrate.’® To date, Guatemala has
failed to conduct the consultations that the Courts have held are required for Exmingua’s exploitation
license to be restored, thus rendering the Progreso VII license useless and foreclosing any possibility

that Exmingua can obtain an exploitation license for the Santa Margarita area.
198.  Guatemala fails to disprove any of this in its Counter-Memorial, as shown in detail below.

1. The Guatemalan Courts Issued Manifestly Unlawful Amparos Ordering
The Suspension Of Exmingua’s Exploitation License

199.  As set forth in Claimants’ Memorial, the Supreme Court on 11 November 2015 issued an
amparo provisional suspending Exmingua’s exploitation license.®®* The Supreme Court’s decision
did not contain any reasoning at all, save to state in a conclusory manner that “such relief is warranted
by the circumstances of the case.”®® To recall, Exmingua was not a party to the proceeding, and had
not even been notified of the action at that time.®®® Exmingua was officially notified of the case and
of this decision only more than three months later, and then immediately appealed the Supreme

Court’s decision to the Constitutional Court.®®’

200. On 5 May 2016, the Constitutional Court rejected Exmingua’s appeal and affirmed the
Supreme Court’s amparo provisional suspending Exmingua’s exploitation license, but with the
following modification: “provided, however that the State of Guatemala, through the [MEM] may
reinstate the validity of the exploitation license upon conducting and completing, as soon as

practicable, the prior and informed consultation procedure pursuant to Convention No. 169 . .. 0%
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663 Clms’ Mem. 4 125-132.

64 Supreme Court of Guatemala, Case No. 1592-2014, Decision dated 11 Nov. 2015, at 1 [at 1 ENG] (C-0004); see also
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Like the Supreme Court’s 11 November 2015 decision, the Constitutional Court’s 5 May 2016

decision lacked any explanation or analysis supporting the suspension or the modification.

201.  Exmingua immediately filed a request for amplification and clarification seeking clarity as to
exactly when Exmingua would regain the use of its license.®® The Constitutional Court rejected
Exmingua’s request three days later, stating without any explanation that “the decision [of 5 May
2016] is clear as to when and how the mining exploitation license may come again into effect.”®’ On
8 June 2017, Exmingua further petitioned the Constitutional Court to revoke its 5 May 2016 decision,
but the Court rejected that request as well, and did so again without any explanation, stating merely
that, “at this Court’s discretion, there remain circumstances which make it advisable to maintain this

provisional protection.”’!

202.  In the meantime, on 28 June 2016, the Supreme Court issued its amparo definitivo, by which
it ordered the continued suspension of Exmingua’s exploitation license, found that the MEM had
violated the right to consultation of the indigenous communities, and determined that “the [MEM]
shall determine the procedure to be followed to conduct consultations through such means as will
allow the opinion of such peoples as might be affected to be truthfully obtained . ...”*"* The Court
also ordered the MEM “to rule according to law and pursuant to this decision, observing the rights
and guarantees of those represented by the petitioner” and “to comply with this decision within a
995673

period of three business days following service of the final decision and related documents . . .

On 30 June 2016, Exmingua appealed this decision to the Constitutional Court.®™

203.  On 4 August 2016, the Constitutional Court held a public hearing on Exmingua’s appeal of

the Supreme Court’s 28 June 2016 amparo definitivo decision.®”
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204.  On 5 October 2017, the Constitutional Court rejected Exmingua’s request to revoke its 5 May
2016 decision.”® The order, once again, contained no reasoning, save that “at this Court’s discretion,

there remain circumstances which make it advisable to maintain this provisional protection.”®”’

205.  Not having received a decision on its appeal in 18 months, Exmingua on 4 April 2018
petitioned the Constitutional Court to render its decision, referencing Article 66 of the Amparo Law,
under which the Constitutional Court must render a decision within five calendar days of the
hearing.®” In its petition, Exmingua pointed out that, while the Court’s 5 May 2016 decision allowed
the MEM to lift the suspension of its exploitation license upon conducting and completing
consultations under ILO Convention 169 “as soon as practicable,” the suspension continued to be in
effect “to the detriment of workers, suppliers, vendors, shareholders and representatives of
[Exmingua], whose capital investments are also of benefit to neighboring communities.”®” Exmingua
further emphasized that the continuing suspension “has caused [Exmingua] to incur severe, serious
damages and losses, leading to a breach of the Government’s obligation to create suitable conditions

23680

for promoting domestic and foreign investment. Exmingua, however, had to wait more than

another two years for the Constitutional Court to render its decision.

206.  On 28 May 2020, the Constitutional Court issued an order requesting the MEM to submit,
within three days, “a detailed report . . . regarding the actions taken to comply with the order issued by
[the] Court on 5 May 2016.”°®" Unbeknownst to Exmingua at this time, the MEM on 11 June 2020
filed with the Court a report providing a chronology of the actions it had taken since 2016 to prepare
for consultations, including by reaching out to the local communities.®®*> This report was not notified

to Exmingua until 3 March 2021 — more than eight months later, during the document 