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I. EXECUTIVE SUMMARY

1. Guatemala ratified ILO Convention 169 on the Rights of Indigenous and Tribal Peoples in Independent
Countries in 1996. In its articles 6, 7, and 15, the Convention establishes the obligation of consultation with
Indigenous Peoples before commencing a project that could alter their ancestral territories and cultures. Over
the years, respect for these rights has grown in urgency and significance; the fact remains that, the Guatemalan
Constitutional Court has, since the conception of the obligation, been developing constant jurisprudence that
requires consultations with indigenous peoples. Likewise, the obligation has grown in the Inter-American
System and has come to reach, in the understanding of the Inter-American Court of Human Rights, the status
of "general principle of law." By the time of the alleged investment, not only was it an obligation under
international law, but there was already a solid body of national and international jurisprudence that any
investor who prides itself as such, and even more so, one who claims compensation of more than USD 300
million (for a project that, if successful, is worth barely 1% of that value), could not have ignored in its due
diligence. Moreover, the obligation had already become an obligation of good practice for international
companies through the opinion of legal bodies such as the International Council of Mining and Metals (ICMM)

and the United Nations Guiding Principles on Business and Human Rights.

2. Daniel Kappes and his company Kappes, Cassiday and Associates ("KCA™), are not a mining
company, their specialty is mining engineering as advisors to mining companies, rather than as those who
operate a mining project to make it successful from its preparation, exploration, certification of reserves, to its
exploitation and closure. There is no evidence in the record that shows that Daniel Kappes and/or KCA had
carried out any other mining project prior to Progreso VII. On the contrary, the evidence points in the other
direction: they were contractors for the Cerro Blanco mining company in Guatemala until shortly before
attempting the adventure of partnering with Radius for the Progreso VII project, and after Radius had for
almost 10 years failed to attract other partners with the international experience to exploit the mine; in fact two
other more renowned companies, Gold Fields and Goldcorp, had participation in the project and abandoned it,

always writing off the investments made or replacing them with future profits.

3. Significantly enough, most of KCA's alleged investment takes place after the social conflict around
Progreso VII had already taken place. In fact, according to Claimants, they acquired the remaining 49% of the
project in August 2012, when community protests had begun in 2012. Likewise, the construction of the mine,
where the largest investment is located, takes place once the conflict is at its peak. Radius, on the other hand,

leaves the project saying precisely that it would focus on an area with less conflict.

4. Beyond the fact that the State of Guatemala, in all its spheres of competence, did everything possible

to peacefully resolve the conflict and protect all those involved, Claimants cannot make claim based on their



own negligence. The investments should not have been made by force, but in dialogue with the community
and by acquiring the necessary social license to operate. Radius sold its 49% stake in El Tambor (which
includes Progreso VII) to KCA for USD 100,000 upon the signing of the agreement and USD 300,000 upon
the start of production of the mine, which reflects the transaction value of the mine. There is a maxim in the
Civil Law system stating that no one can claim a better right than the one they receive. The same applies here,
the Claimants cannot claim a better right than the one they acquired, nor can they make a claim the absurd
amount of over USD 300 million for an investment made in a complicated social context, which the company

did nothing to solve.

5. The Environmental Impact Assessment (EIA) is so incomplete that it does not meet the standards of
domestic law and international practice on the subject. In addition, the EIA contains misrepresentations and
promises that led the Authorities to approve it, when it should not have been approved. Furthermore, all this
misinformation and its impact on the environment and the quality and quantity of water that would be
consumed by the communities in the affected area, constitute the fuel that has kept the flame of social unrest
burning. In addition, Claimants - through Exmingua - never submitted a mine plan or determined the existence
of proven reserves during the time the mining project was in operation. Moreover, they only now present an
unrealistic mining plan to justify their absurd claim for compensation. In this stated mine plan, and in Mr.
Kappes' statement, attached to Claimants' Memorial, Claimants maintain that Exmingua would produce 250
tons per day, when the license had been granted on the premise that 150 tons per day would be produced.
Operating above this self-imposed limit would constitute a violation of the principle of good faith and
international mining practices and customs, as it not only misled the State, which could have refused to grant
the license, but also invalidated any consultative process, as indigenous communities have the right to be
informed accurately of measures that could affect their territory. Finally, it should be noted that Exmingua
used every opportunity it had to breach the law; not only is the EIA in violation of Guatemala's Environmental
Rules, but Exmingua incurred in contempt when it continued to produce after the Provisional Amparo Order
was issued on November 11, 2015, which suspended the exploitation license. Exmingua also failed to obtain
a valid municipal construction permit required for the construction of the mine and filed apocryphal documents

in judicial proceedings in Guatemala.

6. Finally, in relation to the actions of the Guatemalan Courts, it must first be stated that Guatemala is a
democratic country and a state of the rule of law. The decisions of the executive branch (including the acts of
the Ministry of Environment and Natural Resources ("MARN") and the Ministry of Energy and Mines
("MEM") are subject to constitutional control by the Guatemalan Courts, including the possibility that such
control is exercised through an Amparo Action, specifically established in the Political Constitution of the

Republic and in the Law on Amparo, Personal Exhibition, and Constitutionality. Therefore, it was ultimately



up to the Constitutional Court to determine whether the exploitation license had been granted in accordance
with the law. The Constitutional Court acted in accordance with the law, and all the Guatemalan Courts to
which Exmingua resorted, always granted it the possibility to duly submit its case, and although the Claimants
do not say so, many times courts decided in its favor. On the specific issue of the Indigenous Peoples'
Consultations, the Constitutional Court did not deviate in any way from decisions issued in other cases under
the same circumstances, and thus Exmingua has no valid grievance. Nor was there any denial of justice due to
a delay in justice; first, because there was no intentionality in relation to Exmingua, but mainly because the
Court acted within its powers and in the context required at the time, taking into consideration that this is not
the only case before the Court. On the contrary, this is only one of the over approximately 6,000 cases that the

Court decides annually.

7. In short, nothing in Guatemala's conduct violated the Dominican Republic-Central America-United
States Free Trade Agreement ("CAFTA-DR"). On the contrary, the State acted in accordance with international
standards every time it had to intervene. It granted the Claimants the level of protection that international law
requires it to provide, on a constant basis, from 2012 to date. And the rights granted were always granted within
the framework of the rule of law, which grants powers and rights, but also imposes obligations. Just as the
rights of any citizen, the rights of Claimants were subject to the controls and limitations imposed by the
constitutional order of the State, and the judiciary granted them broad powers to enforce their rights,
mechanisms that Claimants used extensively. And, even when the results before the Courts were not what
Claimants would have wanted, although they were what they reasonably should have expected, the decisions
of the Courts, particularly of the Constitutional Court, were in line with established and repeatedly confirmed

jurisprudence, with no surprises in the application of the law.

8. In this Counter Memorial, Guatemala answers - or attempts to answer - all of the arguments presented
by Claimants in their Memorial. If, however, by involuntary omission an argument has not been expressly
answered, it must be deemed to have been denied, and Guatemala reserves the right to respond to it in due
course. Furthermore, Guatemala reserves all rights that may correspond under the CAFTA-DR, the ICSID
Convention, International Law and Guatemalan Law in relation to any argument that may correspond in

relation to this dispute.
Il. FACTUAL BACKGROUND
A. Guatemala

9. Guatemala is a sovereign and democratic State that has historically been friendly to foreign direct
investment and has facilitated the conditions for its establishment by providing special protection, even before

the signing of the Bilateral Investment Treaties (BITs) in the 90s. In 1997, through the National Council for



the Promotion of Exports — CONAPEX --, the State of Guatemala approved the Integrated Policy of Foreign
Trade, which established among its objectives the promotion of foreign direct investment, given the importance
it has for economic growth, employment generation, technology transfer and increased tax revenues, among
other benefits.

10. As a result of this policy, which was updated in 2012, the State of Guatemala passed the
Foreign Investment Law and has signed, to date, 19 bilateral agreements for the promotion and reciprocal
protection of investments. Guatemala has also negotiated 7 trade agreements that include chapters for the
protection of investments. This shows the importance for the State of Guatemala to promote foreign direct
investment and to grant it a treatment in accordance with international commitments and with the national

legislation in force.

11. Furthermore, Guatemala has historically maintained a "non-discriminatory policy" in terms of foreign
investment, which is prior to and precedes by many years the international commitments undertaken through
BITs and the national Foreign Investment Law, passed in 1998. As established in the considerations section of
the mentioned law, whose objective was to systematize in a single legal body the precepts related to foreign
investments, *...the State of Guatemala has been characterized by having a legal framework that is based,
mainly, in the full equality of treatment between domestic and foreign investors..."

B. Indigenous Communities in Guatemala

12. Indigenous and tribal peoples constitute at least 5,000 peoples with distinctive characteristics and a
population of over 370 million, present in 70 different countries.> Convention 169 of the International Labor
Organization ("ILO") describes the peoples it protects, including tribal peoples "whose social, cultural and
economic conditions distinguish them from other sections of the national community"? and those indigenous
peoples considered as such “on account of their descent from the populations which inhabited the country, or

a geographic region to which the country belongs, at the time of conquest or colonization [...]".2

13. Guatemala is one of the Latin American countries with the largest indigenous population. According
to the most recent population and housing census of 2018, Guatemala has 14.9 million inhabitants, of which
6.5 million (43.80%) identify themselves as indigenous of the Mayan, Garifuna, Xinca and Creoles peoples or
of African descent.* The Mayan peoples are divided into 22 ethnic groups, each with its own language,

YIndigenous and Tribal Peoples’ Rights in Practice, A Guide to the ILO Convention No. 169, International Labour
Standards Department (2009), p. 9 (RL-0119).

2 |LO Convention on Indigenous and Tribal Peoples, No. 169 (1989) (CL-0152).
3 1d.

4 National Institute of Statistics in Guatemala, X1l National Census of Population and V11 of Housing (R-0002)

4



idiosyncrasy and customs.®> The importance of the native peoples is evidenced, among other things, by the fact
that Guatemala has created a Vice-Ministry of Bilingual and Intercultural Education aimed at teaching both
the Spanish language and the languages of the native peoples,® and an Academy of Mayan Languages, created

by law.’

14. According to the data available on the website of the National Institute of Statistics, there are
indigenous populations in the two municipalities surrounding the Progreso VII mining project.® In the
municipality of San Pedro de Ayampuc, approximately 14,891 people are indigenous, and in San José del
Golfo, 156 people are indigenous.® It is important to mention that, in the 1985 Political Constitution of the
Republic of Guatemala, the State recognized for the first time that the country is made up of various ethnic
groups with the right to their cultural identity. Since then, the Constitution of the Republic has established that
the State has the obligation to "recognize, respect and promote" the culture and social organization of the

different "ethnic groups".1°

15. A number of armed movements took place in Latin America between 1960 and 1996, and Guatemala
was no exception. Thus, when the Agreement on a Firm and Lasting Peace was signed in Guatemala City
between the Government and the Guatemalan National Revolutionary Unity ("URNG"), putting an end to three
decades of armed movements, a series of agreements came into force that were fundamental and conditions
for reconciliation, including the Agreement on Identity and Rights of Indigenous Peoples, executed in Mexico
City on March 31, 1996, which has among its goals the recognition and respect of indigenous peoples.

16. To give actual realization to the recognition of and respect for indigenous peoples, the agreement

established a series of substantive commitments and actions, divided into three sections:
1. Fight against discrimination,

2. Cultural rights, and

5> Twenty-two ethnicities exist in the Mayan community: Chuj, Itza’, Ixil, Jacalteco, Kaqchikel, Kiche’, Mam, Mopan,
Pogomam, Poqomchi’, Qnjobal, Qéchi’, Skapulteco, Sipakapense, Tektiteko, TzUtujil, Uspanteco.

6 Saquil Bol, Oscar René, Curriculum Vitae (R-0003).

" In accordance with the Law of National Languages of Guatemala, established by decree 19-2003 (R-0004) (in the
context of precisely the ILO Convention 169) the official language of Guatemala is Spanish, but the State recognizes,
promotes and respects the languages of Maya, Garifuna, and Xinca peoples.

8 Environmental Impact Assessment (“EIA”), p. 270 (C-0082).

® National Institute of Statistics — General Characteristics of the Population (2018 Census), Table A5.2- Population by
town per municipality (R-0005).

10 Agreement on the Identity and Rights of Indigenous Peoples: Advances and Challenges: 20 years after the signing of
the Peace Accords, United Nations Development Programme (2016), p. 15 (R-0006).



3. Civil, political, social and economic rights.

17. In this regard, the Government of Guatemala, through this agreement, committed itself to implement
a series of legislative, dissemination and institutional actions, and to adapt the national regulations to the
international human rights framework. Among them, and at the level of international law, to promote the
recognition of the competence of the Committee on the Elimination of Racial Discrimination, to conclude the
ratification of ILO Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries of the
International Labor Organization ("Convention 169"), and the approval of the draft Declaration on the Rights

of Indigenous Peoples at the United Nations.!2

18. To date, the State of Guatemala has made significant progress in recognizing and asserting the rights
of Indigenous peoples, including ratifying ILO Convention 169 and promoting and conducting consultations

pursuant thereto, as discussed below in section I11.
C. The Discovery of Gold in Tambor and the Exploration Activities Undertaken

19. The mining concessions that form the basis of this dispute are northwest of Guatemala City in the
department (similar to a province) called Guatemala. While much of Guatemala receives high amounts of rain,
the concessions are within an arid belt. By car, it is about 30 kilometers, or just over an hour, from the main

gate of the mine to downtown Guatemala City. Indigenous communities inhabit the area.*?

20. Radius Explorations Ltd., a Canadian mining company listed on the Toronto Stock Exchange,
allegedly discovered gold in 2000.1 Today, the name has changed to Radius Gold (or “Radius” and referring
to Radius Explorations and Radius Gold) and its shares are sold at the price of USD 0.20 per share. It has

always been a “penny stock” with low values per share price.

21. The founder of Radius, Simon Ridgway, had substantial experience and connections in Guatemala
when he turned his attention to EI Tambor. Ridgway and his Vice President of Exploration, Robert
Wasylyshyn, worked for Mar-West Resources, which managed Cerro Blanco and a nearby gold mine in

Honduras, called San Martin.'®

22. Radius began to acquire mining concessions through Exploraciones de Minera Guatemala, S.A.

(“Exmingua”), a subsidiary beneficially owned by Radius. On November 21, 2000, according to an assignment

1.
121d. pp. 18-19.

13 National Institute of Statistics — General Characteristics of the Population (2018 Census), Table A5.2- Population by
town per municipality (R-0005).
14 Press Release, Radius, Radius Closes Acquisition of Tambor Interest (March 30, 2004) (C-0216).

15 See Rob Robertson, Gold Fields joins Radius in Guatemala, THE NORTHERN MINER, p. 4. (R-0007).



of mineral rights, Quimicos S.A. (“Quimicos”) conveyed Unidad Tipo, and Geominas S.A. (“Geominas”)
conveyed Santa Margarita, both on a conditional basis.'® Exmingua assumed the obligation to make a schedule
of payments, starting at USD 10,000 and increasing to USD 160,000 over the course of four years.!” Exmingua
did not have the surface rights, and it undertook to “pay the holders and owners of the affected lands any
damages that may occur to crops, roads or land surface due to the exploration activities in accordance with the
Mining Law.”® Exmingua also agreed to pay a royalty of 2.5% of the Net Smelter Return, which the agreement
defined as “the net value received by Exmingua, sociedad anonima, or its controlling entity,” deducting certain
costs of transportation, smelting, and other related costs.'® Exmingua also agreed, four years and one month
after signing the agreement, to pay a monthly sum of USD 10,000.% This was a “down payment” on future

royalties.?

23. At that time of the discovery by Radius, mining companies were in the beginning stages of exploring
a gold belt in southern Guatemala, where there had been little exploration in the past. In 2001, Gold Fields, a
South African miner described by Radius as a “major,”?? purchased a 12% stake? in Radius and also entered
into a joint venture with Radius (the “Gold Fields Joint Venture”).?* Orogen Holding (BVI) Limited
(“Orogen”), a company affiliated with Gold Fields acquired the right to invest USD 5 million in exchange for
a 55% interest in properties owned by Radius.

24. The Gold Fields Joint Venture included three projects owned by Radius: Bella Vista, Tierra Blanca,
and Tambor.? The Progreso VII and Santa Margarita concessions, the focus of this arbitration, are a part of
Tambor and not Bella Vista or Tierra Blanca.?® Gold Fields took over as the operator of these three projects.?’
After Gold Fields spent its initial USD 5 million of exploration costs, Radius had the right to either
proportionally share the future development expenses or grant Gold Fields the right to dilute Radius by an

16 |etter from Minera Del Sur, S.A. to Exmingua dated April 6, 2015 (C-0045).
7.

18 Conditional Assignment of Mining Rights, p. 5 (C-0041).

¥1d. p. 4.

2d. p. 8.

2L |_etter from Minera Del Sur, S.A. to Exmingua dated April 6, 2015 (C-0045). The timing is not all that relevant, but
Quimicos assigned its rights on December 31, 2007 and Geominas did it December 12, 2013.

22 SEC Form 6k, Radius Gold (February 25, 2002) p. 3 (R-0008).
Bd.

2 1d.

3 d.

% 1d. pp. 3-4.

2d. p. 3.



additional 15% in exchange for the preparation of a bankable feasibility study.?® Gold Fields never spent the

full amount.

25. While Gold Fields focused on other concessions, in 2002, Exmingua acquired a 100% interest in La
Laguna.?® That same year, Exmingua acquired a 100% interest in Progreso VII, under a lease and option
agreement with Entre Mares de Guatemala S.A. (“EMG”) and subject to a 4% royalty, Net Smelter Return.*

26. Despite the local expertise, drilling did not return eye-opening results. As noted by Exmingua’s
consulting geologist, Stephen R. Maynard, “the geology of Central Guatemala is complicated.” As drilling
continued, “the first pass of some 30 widely spaced reverse-circulation and core holes on the Bridge, Sastre

and Lupita zones dashed market expectations for Radius by failing to match surface values.”

217. Instead of choosing to continue drilling, Gold Fields sold its entire interest in the Gold Fields Joint
Venture to Radius in exchange for an additional 1,300,000 common shares of Radius stock.*? Radius valued
these shares at CAD 1,937,000 (USD 1,478,899.50 as of March 31, 2004),% with a restricted sale period until
June 2004, when the value had dropped to USD 1,352,000. Gold Fields never spent $5 million, concluding
with $3,250,000 in costs. At this time, Gold Fields had prepared its own resource estimates that were not
publicly shared.® Following this transaction, Radius retained Chlumsky, Ambrust & Meyer, a consulting firm
in Colorado, to conduct a resource estimation (the “CAM Report”).* Radius claimed that the CAM Report

was a due diligence to prepare for a future share issuance.®

28. The CAM Report sought only to estimate the amount of gold based on the drilling done. It claimed to
satisfy the standard of an “independent report” under National Instrument 43-101 (“NI 43-1017),3” which is a
Canadian regulatory standard for reporting resources and reserves of mining properties. For those unfamiliar
with Canadian mining terminology, the Canadian Institute of Mining, Metallurgy & Petroleum (“CIM”) sets

standards for a variety of activities as well as terminology for such terms as “Mineral Reserves” and “Mineral

2 1d., p. 10.

29 SEC Form 20-F, Radius (2005), p. 11 (R-0011).

0 4.

31 See Rob Robertson, Gold Fields joins Radius in Guatemala, THE NORTHERN MINER, p. 3. (R-0007).
32 SEC Form 6k for October 2003, Radius (February 12 2004), p. 3 (R-0009).

B |d. p. 19.

3 SEC Form 20-F, Radius (2005), p. 12 (R-0010).

35 SEC Form 6k for October 2003, Radius (February 12 2004), p. 4 (R-0009).

3 d.

37 Report of Chlumsky, Ambrust and Meyer (“CAM Report™), section 2.2. p. 2.1. (C-0039).
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Resources.”

29. The below image helps to show how Mineral Resources relate to Mineral Reserves.

Exploration
Results
MINERAL MINERAL
RESOURCES RESERVES
Inferred
Increasing level of
knowledageand .
confidence | Indicated Probable
. |Measured Proven
Consideration of mining, pr i gical, nic.
marketing, legal, environmental, infrastructure, social,
and governmental factors
(the “Modifying Factors").

30. The definitions for these terms have changed over time, becoming more stringent. For example, the
2004 CIM Standards, define “Mineral Resources” as “a concentration or occurrence of natural, solid, inorganic
or fossilized organic material in or on the Earth’s crust in such form and quantity and of such a grade or quality
that it has reasonable prospects for economic extraction.”® The phrase “reasonable prospects for economic
extraction” has a definition in the 2004 CIM Standards, which do not deviate from the 2000 CIM Standards.*
The CMA Report only required “a judgement by the Qualified Person in respect of the technical and economic

factors likely to influence the prospect of economic extraction.”*

31. Ten years later, the standard changed. In 2014, the CIM Standards defined those same words,
“reasonable prospects for economic extraction” to require the “basis” for the determination, taking into
assumptions that include “estimates of cutoff grade and geological continuity at the selected cut-off,
metallurgical recovery, smelter payments, commodity price or product value, mining and processing method
and mining, processing and general and administrative costs.”* The CAM Report did not include any
metallurgical processing, smelter payments, commaodity price or product value, mining and processing method
and mining, processing and general and administrative costs.*> The CAM Report had other limitations. Gold
Fields conducted no drilling on two of the thirteen mineralized zones, and the CAM Report found that it was

“difficult to demonstrate continuity of individual zones.”** The CAM Report made no calculation of Mineral

38 CIM, Definition Standards on Mineral Resources and Mineral Reserves (2004) (R-0012).
¥1d.p. 1

1d. p. 4.

41 CIM Definition Standards for Mineral Resources and Mineral Reserves (2014), p. 5 (R-0013).
42 See generally, CAM Report (C-0039).

“1d. p. 31.1



Reserves.

32. After the CAM Report, Radius mischaracterized its findings. Although the CAM Report reviewed no
metallurgical testing and only speculated as to the potential processing methods,* Radius proclaimed that the
CAM Report “assumed a heap leach scenario.” Radius also stated it knew of no other factors that would
affect the estimate of Mineral Resources.*® Radius provided no studies to support this conclusion.

33. Upon exiting the project, Gold Fields made little mention in its public presentations. In the 2005
Annual Report, Gold Fields only stated that it exited Tambor, among two other projects, because the company
was “responding to favorable gold market conditions by aggressively increasing its exploration program and
continuing its search for quality acquisitions and value added.”*” Apparently, Tambor did not fit the parameters

of that search.

34. While Radius still intimated that many companies had an interest in Tambor, “é Ralph Rushton, VP of
Corporate Development at Radius, had a different take. He stated that the Tambor project “is not structurally
or geologically straightforward.”® A few months later, and only in a news release directed at the Canadian
market, Radius announced a new joint venture project, now with Fortuna Ventures (“Fortuna”), another
Canadian mining company.®® Fortuna has a deep connection to Radius. Simon Ridgway founded both
companies, serving as the CEO of Radius and the Chairman of the Board of Directors of Fortuna.® Fortuna
agreed to invest USD 4 million to earn 60% of the joint venture.>? Fortuna did not invest USD 4 million; it was
much less. In 2005, Fortuna decided to exit the joint venture and wrote off a little more than $108,000, a

fraction of the committed value.>®

35. During this time, another Radius project hit a roadblock. On July 11, 2005, Radius announced that

Glamis Gold, its joint venture partner at the Banderas Project, “was involved in a major community relations

4“1d. p. 10.1.

45 SEC Form 6k, Radius (Feb 18, 2004), p. 7 (R-0014).

46 1d.

47 News Release, Gold Fields, Q2 F2004 Results (Quarter ended 31 December 2003), p. 7 (R-0014).
8 SEC Form 6K (Feb 18, 2004), p. 2 (R-0009).

49 Radius, Fortuna reach Tambor gold JV, BN Americas (December 3, 2004) (R-0015).

%0 Press Release, Radius, Radius & Fortuna Reach a Joint Venture Agreement on the High Grade Tambor Project,
Guatemala (December 4, 2004) (C-0217).

51 Web page of Radius Gold Inc., available http://www.radiusgold.com/s/Management.asp?ReportiD=414064 Fortuna
Ventures Inc. has the same ticker symbol as Fortuna Silver Mines Inc. (R-0016).

52 Press Release, Radius, Radius & Fortuna Reach a Joint Venture Agreement on the High Grade Tambor Project,
Guatemala (December 4, 2004) (C-0217).

53 Annual Report, Fortuna Silver Mines, Inc. (R-0017).
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incident which resulted in the Guatemalan government placing a moratorium on the issuance of new
exploitation permits.”** Radius went on to clarify that “[u]ntil the permitting situation is fully and transparently
resolved, Radius will maintain a presence through its joint venture partners only and no new generative work

is anticipated for Guatemala during 2005.”%°

36. After Gold Fields left, and with the CAM Report in hand, Radius elected to buy-out EMG’s leasehold
interest in Progreso VII. Radius had spent the contractually required USD 800,000 in exploration costs, and
on May 6, 2006, Radius paid an additional $250,000 to become the sole owner of Progreso VI1.¢ The 4%
royalty remained, with Radius retaining the right to purchase half of the royalty for USD 2 million.

37. Neither Goldcorp nor Radius did a press release on the acquisition, and the transaction never appeared
in the public filings of either company. On December 13, 2007, International Royalty Corp. (“IRC”) purchased
this royalty from Goldcorp as a part of a package. For USD 4 million, IRC bought part of the royalty on two

projects operated by Barrick Gold, a major gold mining company, and three functioning oil wells in Montana.®’

38. In June 2008, Radius and Kappes, Cassiday & Associates (“KCA”) signed a binding letter of intent
where KCA committed to invest USD 6.5 million in exploration costs over four years to earn 51% of the
project.® For the first time, Radius announced the size of the operation: 150 tons per day (or “tpd”).5° The
recovery rate dropped from 98% to 66%.%° In early 2009, Radius was looking forward to a “small gold
operation” with production slated to start that same year.®* This prediction proved wrong. Exmingua was also
unable to make its USD 10,000 down payments on the royalties it owed Minera del Sur.®? Later that year,
Radius pushed the timeline back, noting that several elements of the plant had already been purchased but that

commissioning would be in 2010.%

39. In 2010, another transaction closed involving ElI Tambor. Royal Gold purchased the shares of IRC,
becoming the sole owner of the 4% NSR royalty on the project. In its following Annual Report, Royal Gold

54 SEC Form 6K, Radius (July 11, 2005), p. 18 (R-0018).

5 1d., pp. 18-19.

5 SEC Form 20-F, Radius (2005) (R-0010).

5 1d.

%8 Press Release, Radius, Radius Signs Agreement to Develop its Tambor Gold Deposit (June 3, 2008) (C-0064).
9 1d.

80 1d.

61 SEC Form 6K, Radius (May 20, 2009), p. 2 (R-0019).

62 |_etter from Minera Del Sur, S.A. to Exmingua dated April 6, 2015 p. 2. (C-0045).

8 Press Release, Radius, Update on Tambor Gold Mine Project, Guatemala (October 6, 2009) (R-0024) See also, SEC
Form 6k, Radius (October 13, 2009) p. 26 (R-0020).
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made only a passing mention of El Tambor and ascribed no particular value to the transaction.®* Radius made
a few changes, none related to this most recent transaction. In a note to its financials, the size of the operation
changed from 150 tpd to 200 tpd, and the start date continued to lag. % The market did not react favorably to
the start of construction and announcement of the plans. The plan was to mine aboveground and underground
simultaneously, even though this did not occur.®® The share price of Radius, which still owned 100% of the
project®’, continued to fall from USD 0.89 in June 2011 to USD 0.32 in March 2012.%8

40. In June 2012, Radius expressed his dismay at the shooting that left activist Yolanda Oqueli Veliz with
permanent injuries.®® The incident occurred close to the property, and in August 2012, Radius announced its
exit from the project, selling its stake in Exmingua. Radius received a mere USD 100,000 at the time of sale
with USD 300,000 to follow when the mine began production.  In its third quarter financials, Radius booked
a loss of CAD 3,823,118, with the carrying value of the property comprising CAD 3,489,495 of the total.”

41. While Radius was optimistic that it would get “reimbursed” in the future based on the then price of
gold and the number of ounces produced,”’? the reality was more sobering: “[d]ue to the uncertainty of
receiving future production payments from KCA, the Company wrote-off a receivable balance of USD 429,728

and has not recognized a contingent gain on potential royalty payments[.]”"

42. Radius’s board of directors made it clear that “since the sale in 2012, Radius has had no input in the
day-to-day management of the project, and has had no influence on the process of requesting permits for the

proposed mine, its construction, its operation, or any decision about access to the project.”’* The president of

64 SEC Form 10-K, Radius (June 30, 2010) (R-0025).
65 SEC Form 6K, Radius (Feb. 11, 2011) p. 26 (R-0021).

% Press Release, Radius, Construction Underway at Radius’s Tambor Gold Project, Guatemala (February 27, 2012)
(C-0222).

67 SEC Form 6K, Radius (May 2012) p. 18 (R-0023).
8 Historic Share Prices, Radius Gold, Inc. (2011-2012) (R-0026).

8 |etter from Human Rights Ombudsman, (December 20, 2012) (R-0027); News Release, Radius, Radius Gold
Updates on Recent Events at the Tambor Joint Venture, Guatemala (June 20, 2012) (R-0028). Based on information
obtained, Mr. Simon Ridgway lives in Guatemala with his wife, who is of Guatemalan nationality.

0 News Release, Radius, Radius sells its interest in Gold Mine in Guatemala (August 31, 2012) (C-0223).
"L SEC Form 6K, Radius (Dec. 17, 2012), p. 11 (R-0022).

2 SEC Form 6k, Ex. 99.2 (Dec. 17, 2012), p. 3 (R-0022).

B d.

" News Release, Radius, Radius sells its interest in Gold Mine in Guatemala (August 31, 2012) (C-0223). (“Radius’
Board of Directors would like to make clear that since the sale in 2012, Radius has had no input into the day-to-day
management of the project, and has no influence on the permitting of the proposed mine, its construction, its operation or
any decisions concerning access to the project”).
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Radius stated that the sale of Tambor was part of the “corporate strategy to divest problematic assets . . .” in

order to allow Radius to focus its efforts “on areas less conflicted regarding development in the region.””

43. Royal Gold, the royalty holder, had little to say. The company continued to see EI Tambor as a marginal
project in the larger mining landscape. At a presentation in September 2012, Royal Gold noted El Tambor in
passing, clarifying that there was no public declaration of a reserve.”® The project barely figured in the

presentation.’’

44, Even as the production stage was underway, Exmingua did not make the advance payments owed to
Minera del Sur, which led Minera del Sur to formally demand payment on April 6, 2015.7 There is no evidence
that either Exmingua, Radius or KCA have made these contractually obligated payments. In fact, these royalty
payments are not included in the discounted cash-flow (DCF) analysis of Exmingua until 2021. Moreover,
KCA paid only part of the money owed to Radius. In 2015, KCA paid USD 341,063 to settle the open
receivable and USD 436,293 in royalty income, still owing Radius USD 662,619 for 2015.”°KCA made another
2015 royalty payment, for a total of USD 178,879, booked in 2016. Later, on May 11, 2016, Radius announced
that it was aware of the suspension of mining activity at EI Tambor.® There are no other public reports available

that reflect the status of royalty payments, including any royalties to Royal Gold.
D. Daniel K. Kappes y Kappes Cassidy y Asociados (KCA)

45, Daniel W. Kappes is a mining and metallurgical engineering professional and is the founder and
president of Kappes, Cassiday & Associates (KCA), which specializes in all aspects of cyanide processing and
heap leaching.8! During his career, Mr. Kappes has focused his work primarily on metallurgical engineering.®

Both Kappes and KCA are primarily known for their heap leaching expertise.®

46. KCA is a company that primarily provides metallurgical processing services. It is not a company

5 d.
76 Presentation of Royal Gold at Denver Gold Forum (September 2012), slide 34 (R-0029).

" Web page of Royal Gold, Inc., available at https://www.royalgold.com/our-portfolio/evaluation-
exploration/evaluation/ (Royal Gold still claims the right to a 4% NSR royalty in EI Tambor) (R-0030).

78 |etter from Minera Del Sur, S.A. to Exmingua dated April 6, 2015 (C-0045).
8 Consolidated Financial Statements for Radius Gold Inc., year ending Dec. 31, 2015, p. 24 (R-0031).

8 Radius Gold Comments on Media Reports of Temporary Suspension of Mining Operations at KCA’s Tambor Mine in
Guatemala, CANADIAN INSIDER (May 11, 2016) (R-0032).

81 Web Page American Institute of Mining, Metallurgical, and Petroleum Engineers (AIME), available at
http://www.aimehg.org/programs/award/bio/daniel-w-kappes (R-0033).

821d.

83 Web page of Kappes, Cassiday & Associates, available via https://www.kcareno.com/ (R-0034).
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known as a mining project operator.® Therefore, Progreso VII would have been the first and only mine to date
operated by Kappes and KCA. There is no publicly available information demonstrating that Kappes or KCA

have ever assumed full responsibility for a mining operation.

47. KCA is not a mining company, but an engineering company for the mining industry, which allegedly
provided services to Radius (former concessionaires for the exploration and exploitation of the mine) and took
advantage of the opportunity left by Radius when it withdrew from the mine, either because of its low

productivity or because of issues related to the social conflict surrounding its development.
E. Mining Operations at Progreso VIl

48. Between 2004 and 2005, the communities surrounding the Marlin mine, a nearby mine on the same
fault line as Progreso VII, protested against the project. Partly as a result of this opposition, in 2009, the
International Labor Organization (the "ILO") asked Guatemala not to grant or renew any permits related to
Marlin without consulting indigenous peoples and including them in development plans.® In response to the
request of certain communities, on May 20, 2010, the Inter-American Court of Human Rights asked Guatemala

to suspend operations at the mine.8

49. As a result of community opposition, Goldcorp, the owner of Marlin, conducted a comprehensive audit
of its operations. The findings, published in 2010, recommended that a multi-stakeholder dialogue process be
established; that the Environmental and Social Impact Assessment and proposed expansion plans be fully
disclosed; that formal feedback processes be created; that consultations be expanded to include land
acquisition, environmental performance, closure, post-closure, social investment and security; and that other
steps be taken to improve and expand the consultation process.®” The report also advised that consultations
under ILO Article 169 should take place.

50. With respect to environmental issues, the report called for the creation of a bond for costs related to
closure, as well as greater transparency regarding potential issues and oversight.8 The report included other

recommendations related to labor issues, land acquisition, economic and social investment, security, and access

81d.

8 Report of the Committee of Experts on the Application of Conventions and Recommendations, ILO Labour
Conference, 98™ Session (2009) (R-0035).

8 Report No. 20/14, Petition 1566-07, Report on Admissability, Communities of the Sipakepense and Mam Mayan
People of the Municipalities of Sipacapa and San Miguel Istahuacan, Guatemala (April 3, 2014)(CL-0225); SEC
Exhibit 99.1, GoldCorp (June 9, 2010) (R-0036).

8 Human Rights Assessment of Goldcorp’s Marlin Mine, prepared by On Common Ground Consultants, Inc. (May
2010) p. 193 (R-0037)

8 1q. p. 196
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to legal remedies (or effective grievance and dispute resolution procedures). Once the recommendations were

implemented, Marlin was able to continue operating until closure.

51. Communities also began to take administrative and legal action. Several municipal authorities
convened popular consultation processes with a view to obtaining the opinion of their inhabitants and
indigenous peoples on mining projects and their environmental impact. Other communities took action to
compensate for the failure to carry out the prior consultations provided for in ILO Convention 169. This
resulted in a series of legal actions that would shape the ongoing jurisprudence of the Guatemalan
Constitutional Court on the issue of prior consultation with indigenous peoples. These decisions will be
analyzed in depth in the following sections of this Memorial, but it should be clarified from this point that
since 1996 the Constitutional Court has recognized the existence of the right to prior consultation as a human

right, rooted in International Human Rights Law.

52. Unlike Goldcorp and Marlin, unfortunately, the Claimants were not as sophisticated. The Claimants
assumed responsibility for carrying out the consultations prior to applying for an environmental permit. The
central document was the Environmental Impact Assessment ("EIA"), in which Exmingua promised to plan
and execute the project "with the highest standards of environmental and social management.?® To work on
the EIA, Exmingua hired the Sierra Madre Group ("GSM"), which claimed to be an environmental consultant.®

53. The EIA includes notes of meetings held with community members, however, as discussed here,
participation by the communities involved was minimal or none at all, and the project never obtained a social
license. On March 1, 2012, Ms. Estela Reyes, a resident of the nearby village of El Carrizal,* decided to park
her car in front of the EI Tambor gate, blocking the entrance to the mine.®? Nearby residents joined her, and

the roots of a social movement known as La Puya began to take hold.*®

54. Contrary to Mr. Kappes' repeated claims,® there is no evidence that the first protestors acted at the

89 EIA, p. 437 (C-0082).
9 See Registered Environmental License of Consulting Company No. 11 (March 16, 2010) (R-0038).

%1 Oswaldo Hernandez and José Andrés Ochoa, Gold so Close to the Capital, PLAZA PUBLICA (June 22, 2012) (R-
0039).

9 Rob Mercatante, Guatemala: The Peaceful Anti-Mining Resistance at “La Puya” Celebrates Two Years of Struggle,
THE UpsIDE DowN World (March 11, 2014) (R-0040). In reality the movement had begun in 2011 with the initial news
of the development of the mine. See also, Detailed Report of the Nacional Civil Police (“NCP”) of the conflict La Puya
in the years 2012 to 2016 (May 10, 2016) (R-0206).

9 News Release, GoldCorp Out News, Guatemala: “Blue Helmets” organized by companies for conflict, not peace
(November 12, 2012) (R-0041).

% Letter from KCA (January 5, 2013), available at http://www.businesshumanrights.org/media/documents/kappes-
cassiday-&-associates-re-el-tambor-mine.doc (R-0042).
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request of any non-profit or other organization, pursuing interests exogenous to those always stated: the
movement was committed to non-violence and expressed concern about the impact on the water consumed by
the surrounding communities, as well as the impact on the environment that the Progreso VII Derivada project

involved.

55. Unfortunately, from the beginning, Exmingua adopted an aggressive approach towards the protesters
and carried out actions totally contrary to activities aimed at obtaining a social license. Exmingua sent ex-
military personnel to threaten the protesters and even to attack the women who mostly constituted the
resistance.®® Exmingua hired the company Servicios Mineros de Centroamérica ("SMC") to act as a
spokesperson and supposedly coordinate the social projects. José Arias, an employee of SMC, gave an
interview in June 2012, in which Mr. Arias admitted that it was difficult to explain the project and that Radius
would have to explain its dimensions.®® Mr. Arias said that a construction permit already existed, a false
statement, as we will see below, and that the mine would process 150 tons per day, which is also false,

according to Mr. Kappes' own statements in this case file.%”

56. As the social resistance movement grew, Exmingua - instead of developing activities that would
contribute to the development and acquisition of a social license, appealed to aggressive tactics to intimidate
the protesters.® In November 2012, in a disturbing video, a man wearing an Exmingua camisole, and
supported by another large group also identified with the company's camisole, approached the protesters with
a megaphone. He mocks them, and takes out his anger on another man who is filming the scene. The Exmingua
employee starts verbally attacking the man with the camera, calling him a "faggot" and mocking him for
shaking. Many other men support the Exmingua employee, standing behind him and laughing.*® This
Exmingua employee is a former member of the Guatemalan army, who, as explained below, pleaded guilty in

front of the criminal Courts to the violence that occurred at that time.%

% Kelsey Alford-Jones, A Roadblock Becomes a Gateway to Resistance in Guatemala, UPRISING (January 28, 2013)
(R-0207).

9% Oswaldo Hernandez and José Andrés Ochoa, Gold so Close to the Capital, PLAZA PUBLICA (June 22, 2012) (R-
0039).
9 Kappes Statement, 1 109.

% News Release, GoldCorp Out News, Guatemala: “Blue Helmets” organized by companies for conflict, not peace
(November 12, 2012) (R-0041).

% Q. De Leon, Former Military Man Convicted: Worker of a Mining Company for Threatening Journalist (contains
video) (October 17, 2013) (R-0043); see also, News Release, Guatemala Human Rights Commission, La Puya, San José
del Golfo (November 28, 2012) (R-0044); News Release, La Puya Resists against Attacks by Exmingua in San José del
Golfo (November 14, 2012) (R-0045).

100 In October 2013, the aggressive tactics, which started in November 2012, led to the conviction of two Exmingua
employees, Juan José Reyes Carrera y Pablo Silas Orozco Cifuentes, both of whom admitted to the crime of threatening
journalists. Orozco was the Operations Director of Exmingua and a former lieutenant in the Guatemalan military, and
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57. Exmingua maintained its strategy of trying to force things. On December 7, 2012, it attempted to drive
through the entrance with vehicles.’®* Subsequent interviews with the demonstrators revealed tense scenes in
which the demonstrators lay down on the road to block the entrance. Security forces used tear gas and some
protesters were beaten. One protester, Paola Aquino Gutierrez, spoke to an independent news organization:
"My 12-year-old daughter was beaten on Friday... Many people still have sore throats because of the tear gas
that was used against us. My daughter and I are more determined than ever to continue this fight”.1®> On other
occasions, Exmingua flew over the area with helicopters in acts of intimidation, throwing leaflets criticizing

local politicians.1%3

58. After the clashes of 7 December 2012, human rights groups from Canada and the United States began
to put pressure on KCA. Three days later, in an open letter, Mr. Kappes responded by stating that "[w]e spent
three years interviewing all the inhabitants of the area and preparing a three-volume socio-environmental study
describing what we propose to do”. There is no evidence, however, that "all"* were interviewed; on the contrary,
the evidence shows that if there were consultations, they were insignificant. Mr. Kappes went on to state that
"[w]e are not displacing anyone from their land, nor are we affecting the local water supply (we do not
discharge any water at all)”. Mr. Kappes stated that "most of the local citizens support us. The protests at our

door involve a few people who are paid by NGOs to be there1%

59. A number of mining professionals led by an engineer named Robert Robinson reviewed the Project
EIA.2%® These professionals identified numerous errors, lack of information and misinformation in the
document, which supports the concerns of the surrounding communities and reflect the poor work done during
the permit granting process.’® Mr. Robinson identified, among others, the following problems with the

Environmental Impact Assessment (EIA): (i) lack of baseline studies on surface soils, mineralogy, potential

who is visible in the photos and videos haranguing mine workers to use force to enter the mine. At the hearing, Exmingua
provided a lawyer for both Reyes and Orozco, and during the hearing itself, a representative of Exmingua, retired col.
Mario RicardoFigueroa Archila. Video available: https://www.youtube.com/watch?v=0nYwITR9vog. (R-0144)

101 News Release, Guatemala Human Rights Commission, Update from La Puya: New Alert as More Machinery
Arrives, (May 23, 2014) (R-0046).

102 News Release, Gold Corp Out News, Guatemalans Resist Invasion of North American Mines (January 7, 2013) (R-
0047).

103 Oswaldo Hernandez and José Andrés Ochoa, Gold so Close to the Capital, PLAZA PUBLICA (June 22, 2012) (R-
0039).

104 Graham Russell, Guatemalan Police Use Tear Gas and Violence on Behalf of KCA Mining Company (&Radius Gold
Inc.) to Try and Evict Community and Environmental Defenders, MAC: MINES AND COMMUNITIES (December 10,
2012), pp. 4-7 (R-0048).

105 Report by Mr. Robert Robinson (“Robinson Report™) (December 29, 2012) (R-0049).

106 News Release, Guatemala Human Rights Commission, The Tambor Mine License Should be Suspended (February 15,
2013) (R-0050).
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for toxic acid metal mine effluents, groundwater pathways, and hydrogeology (ii) minimal or incomplete study
of potential toxic metal releases from landfills to air and water (iii) little information on high-risk mill tailings
including chemical and physical characteristics, stability of the landfill, landfill cover, surface water detour
and filtration of retained process water and rain (iv) monitoring plan is minimal during mine operations and
non-existent for the post-mining period and (v) lack of water management.!®”  Subsequently, in May 2014,
another international expert, and Colorado School of Mines professor, Mr. Robert E. Moran, would also testify
to the shortcomings of the EIA. Mr. Moran describes the EIA as "the worst quality EIA | have reviewed in
over 42 years of professional experience in hydrogeology/geochemistry, which include hundreds of mines

around the world.®

60. Although Kappes makes a case for lack of protection and safety, the reality indicates otherwise. The
presence of the State during social demonstrations has always been there, through different bodies that acted
either by providing physical protection, as in the case of the National Civil Police,'*° or by mediating between
the company and the protesters through the Human Rights Ombudsman, the Presidential Commission for the
Coordination of Executive Policy on Human Rights (COPREDEH) and the National System for Dialogue.%
In an effort to resolve the conflict, on June 12, 2013, the President of Guatemala chaired a session in which
representatives of the Government, La Puya and Exmingua, including Mr. Kappes, participated.!'! La Puya
presented a series of concerns regarding environmental impacts, the amount of arsenic, the possible
displacement of communities, and the tactics employed by Exmingua, which included verbal and written
threats, flyers with defamatory messages, and aggressive tactics designed to provoke a violent response from

107 See Robinson Report (R-0049).
108 Report by Dr. Robert Moran (“Moran Report”) (May 22, 2014), p. 1 (R-0051).

109 Detailed Report by the Nacional Civil Police presented in Case No. 1904-2016 before the Constitutional Court (R-
0052). On the contrary, if any situation existed at the time, it was the constant police presence supporting the company,
which is supported by analysis of the totality of the evidence presented. The means to demonstrate these extremes are
abundant.

110 1d. See also, Detailed Report of Operations by the Nacional Civil Police from 2016 to date (R-0053); Report No. 196-
2015/REF/UHGH/dI of the Head of the Sub-Station 12-52 of San Jose del Golfo dated May 24, 2015, wherein the actions
of the Civil Nacional Police are noted (R-0054). Detailed Report regarding the Actions taken by the Ombudsman in the
case of Exmingua and La Puya, (June 10, 2019) (R-0055). See Report “La Puya Conflict, Mining Proyect, San José del
Golfo and San Pedro Ayampuc, Guatemala in opposition of mining company” emanating from the Office of the
Ombudsman dated (December 1, 2020) (R-0056) (Exmingua also enjoyed protection from the part of the Guatemalan
judicial power, which resolved some of their requests regarding personal petitions defending the rights of Exmingua and
their employees. See Reports of Interventions in Individual Petitions in the case “La Puya” of the Municipal Judge of San
José del Golfo, Department of Guatemala, dated November 21, 2020, p. 1 (a personal petition was issued in favor of
Exmingua on April 10, 2012).

111 News Release, Guatemala Human Rights Commission, La Puya Pacific Resistance in meeting with the President of
the Republic (June 12, 2013) (R-0057).
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protesters, 112

61. On May 22, 2014, with police assistance, the heavy machinery for work in the mine finally broke
through and knocked down the gate built in front of the mine by the social movement La Puya. Exmingua
spokesperson Dennis Colindres continued with the company's invariable line: "we believe that there is
disinformation, and this generates concern, they ignore the benefits that the mine can bring them".!** There
was no mention at all of the effects of the mine's operation on groundwater, the contamination of surrounding
bodies of water, ensuring that locals have access to quality work, or responding to any other complaints raised

by communities. The local archbishop lamented the lack of dialogue prior to the project.*4

62. Mr. Kappes adopted a disdainful attitude towards the protests. In comments made to the press and
published on August 4, 2015, Mr. Kappes said that "the resistance is not coming from the local people" and
that "they are being manipulated by external influences”.**> In Mr. Kappes' account, the protesters "think that
if they are hateful enough, the mine will disappear”. There is no mention of addressing any of the concerns
expressed by the protesters. Mr. Kappes even admitted that Exmingua built the mine without a construction
permit, noting that "the construction permit is an irrelevant point...construction ended in 2014”.1® However,
the lack of a Construction Permit, as discussed in the respective sections of this Memorial, are fundamental
issues affecting the legality with which the project was carried out. At the request of two assistant mayors of
the two neighboring communities of San Pedro Ayampuc and San José del Golfo, on July 15, 2015, the
Guatemalan courts suspended Exmingua's exploitation license and ordered that the operation be stopped

completely.tt’

63. In the resolution, the Court of First Instance in Civil Matters pronounced on the request for amparo,
an action that is conducted to guarantee fundamental rights. While the amparo was directed against the
Municipality of San Pedro Ayampuc, Exmingua was an interested party in the process, and had the power to

submit evidence and arguments. Exmingua submitted a large number of jurisdictional arguments.t® The court

112 etter from the Director General of Mining at the Ministry of Energy and Mines (“MEM”), Fernando Castellanos
Barquin to the Vice-Minister of MEM (October 11, 2012) (R-0058).

113 Julio Lara, Violent Eviction at La Puya leaves 23 injured, PRENSA LIBRE (May 23, 2014) (R-0059).
114 News Release, Archbishop Oscar Vian advocates for dialogue in La Puya, PRENSA LIBRE (May 25, 2014) (R-0060).

115 3. Abott, ‘Obnoxious’ Protesters Will Not Make Guatemalan Gold Mine Go Away, CEO Says, /ICE NEWS (August
25, 2015) (R-0061).

116 1d.; see also, Part 7 of record of first court in proceeding No. 3580[1050-2014-871], pp. 173 to 175 (R-0062-SPA).

117 Community Press, La Puya: Manage to get suspension of North American company’s mining license, PRENSA
COMUNITARIA (July 15, 2015) (R-0063).

118 Decision of the Third Civil Court of First Instance, Case No. 01050-2014-00871, (July 13, 2015) pp. 13-16 (R-0064-
SPA).
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determined that no consultations had been held with the communities involved under the terms of Article 63-
66 of the Municipal Code''® and that the consultations were not intended to provide adequate notice to nearby
residents.’® Exmingua argued that its meeting with municipal officials was sufficient to give due notice, but
the court disagreed, determining that the local population was not aware of the project and had no opportunity

to express their opinion.!?!

64. On the issue of environmental degradation, the court concluded that Exmingua had not conducted
sufficient studies to determine whether the naturally high levels of arsenic in the municipality's waters would
increase with mining activities.'?? Exmingua had simply argued that mining had not generated any negative
effects so far, which meant that further studies were unnecessary. The court did not adopt this line of argument.
The court also disagreed with the EIA, determining that the MEM notified Exmingua of several deficiencies,
allowed Exmingua to correct those deficiencies, but that Exmingua never adopted mitigation measures or a

Contingency Plan.!®

65. Moving on to the third and final point, the court considered the lack of a construction permit. There
was no doubt that Exmingua lacked a construction permit.!?* The court set forth possible options for the lack
of a permit, including temporary closure or destruction, in whole or in part, of the facility. The court did not
rule on the consequences of the lack of a permit, leaving the issue to the municipal government. The court also
sent the file to the criminal justice system, in order for it to determine whether an illegal act had been
committed, whether it was the falsification of the construction certificate.!?

66. In the meantime, and as will be discussed in detail in the following sections, the communities took
other actions in opposition to the project. One of these resulted in an Amparo Judgment issued on November
15, 2016, whereby the Guatemalan Supreme Court, acting as an Amparo Court, issued a court order suspending

Exmingua’s exploitation license. Nonetheless, mining activities continued. People in the community filmed

1914, p. 18
12014, p. 21
12114, p. 25.
122 1d. pp. 23-24.
123 1d. pp. 25-26.
12414, p. 28.

125 Judgment issued by the Third Civil Court of First Instance, Department of Guatemala dated July 13, 2015 (R-0064).
The decision attracted international attention. Members of U.S. Congress intervened, requesting that the President of
Guatemala use his “authority to ensure that KCA and Exmingua immediately comply with the July 15, 2015 court
ruling and cease all illegal operations. See also Letter from U.S. Congress members to President Alejandro Maldonado
Aguirre, dated October 26, 2015 (R-0066).
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with their phones helicopters entering and leaving the mine.? Independent journalists also found invoices
that revealed that Exmingua had hired a helicopter to transport material on March 29, 2016.1?” The MEM took
administrative measures to enforce the court's decision, suspending Exmingua's Exploitation license on March
10, 2016.128

67. Despite the fact that the Supreme Court ordered the MEM to suspend the license, and it did so
following the Court's order, which Claimants identify as an alleged violation of CAFTA-DR, the truth is that
by the time the MEM decided to physically notify Exmingua of the Amparo, its effects had already taken place
due to the automatic nature of provisional amparos, and therefore, the license suspension became fully effective

as of the issuance thereof on November 15, 2015.1%°

68. In April 2016, MEM inspectors confirmed that it continued to operate'®, and approximately one month
later, on May 9, 2016, police and prosecutors surprised Exmingua employees transporting gold concentrate from
the mine.’®! Authorities estimated that each bag was worth $100,000. Exmingua claims for this material, which
was seized as evidence [pursuant to Articles 198, 200 and 201 of the Guatemalan Code of Criminal Procedure®*?].
Although the Court of First Instance in Criminal Matters, Drug Trafficking, and Environmental Crimes** ruled
that Exmingua’s personnel lacked merit, under the Roman continental law (civil law) system this does not mean

that the investigation has been completed or that these individuals have been exonerated**4, as Claimants contend.
F. The Alleged Delay in the Issuance of the Appellate Decision in the case of Exmingua

69. The Claimants argue that there were political reasons that led the Constitutional Court to delay the

126 press Release, Guatemala Human Rights Commission, U.S. Company continues illegal mining operations in El
Tambor (March 22, 2016) (R-0067).

127 Web Page fdodocuments.net, lllegal exploitation and air transport of minerals in La Puya: on the trail of the TG-
ECU, available at https://fdocuments.net/document/transporte-ilegal-de-minera-en-la-puya-cementos-progreso-crimen-
organizado (July 9, 2016) (R-0068).

128 Press Release, Guatemala Human Rights Commission, International Organizations Reiterate Support for Rule of
Law and Respect for Human Rights in the Case of the Communities of La Puya and el Tambor Mine (May 24, 2016)
(R-0069).

129 Report of Mr. Marcelo Richter (“Richter Report™), 99 127, 130 and 133.

130 press Release, Office of the Public Prosecutor, Environmental Crime Prosecutor’s Office coordinates apprehension
of four individuals for illegal exploitation of natural resources (May 9, 2016) (R-0070).

131 Id
132 Guatemala Code of Criminal Procedure, Articles 198, 200 and 201 (C-0506).

133 Throughout the Counter-Memorial, when referring to a Criminal Court of First Instance, we will be referring to the
Criminal Court of First Instance of Drug Trafficking and Crimes Against the Environment of Guatemala.

13 The term “Falta de Mérito” is not exoneration. Rather, it means that the investigation remains open and that if sufficient
proof is obtained, the procedure will continue. See Order of Lack of Merit (Auto de Falta de Mérito) issued by the Criminal
Court of First Instance of Drug Trafficking and Crimes Against the Environment (May 10, 2016) (R-0071).
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rendering of the appeal judgment in this case.’®® This is unjustified, and absolutely lacking in any proving
evidence. This is all the more incredible when one considers that the result is exactly the same as in the other
mining industry cases. As the Constitutional Court explains in a completely transparent manner in the report
on the responses to the questions posed by the Guatemalan Attorney General's Office!®, there was no
intentionality in the Exmingua appeal case (an appeal also filed by the MARN), but rather circumstances of
excessive work by the judicial body, and a political climate that was strained by events absolutely unrelated to

this case.

70. The Constitutional Court renews all but one (1) of its members every five years.**” The Judiciary that
acted in the Exmingua case file under analysis was Judiciary VII (period VII), whose activity began on April
14,2016.1%8 As can be expected, the new group of judges takes some time to adjust its legal criteria to the new
structure and to establish the new modality of work. Likewise, this Judiciary had to face extraordinary events
for the life of the country, which consumed enormous efforts: (1) Ruling of the Law on Public Order, (2)
Unconstitutionality of the Law on the Judicial Career, (3) cases of La Linea, which has been one of the most
important crises in the country,®*® (4) cases related to the departure of the CICIG (International Commission
against Impunity in Guatemala),'*° (5) cases related to the initiative of the government of President Trump to
make Guatemala a Safe Third Country,** as well as the huge amount of other cases whose number is shown
in the report provided by the Constitutional Court.4?

71. In the activity of the Constitutional Court and in the work of Judge Bonerge Amilcar Mejia Orellana,
it is worth noting that the case of the San Rafael mining company was assigned to him by draw. Due to the
fact that two communities with opposing interests, one in favor of the mining activity and the other against it,

set up camp in front of the building of the Constitutional Court, exerting social pressure and sometimes physical

135 Claimants’ Memorial, 9 133-142.
136 Report from the Constitutional Court (R-0074).

137 For general issues concerning the functioning of the Constitutional Court, see Wikipedia Web Page, available at
https://es.wikipedia.org/wiki/Corte_de Constitucionalidad de Guatemala, (last visited on November 14, 2020) (R-
0073). See also Report from the Constitutional Court, pp. 8-14 (R-0074).

138 Magistrates of the Constitutional Court assume the position, PRENSA LIBRE (April 14, 2016) (R-0075).
139 Report from the Constitutional Court, p. 10 (R-0074).

140 Id

141 Id

142 1d. The Constitutional Court had 6,530 cases in the year 2016, 6,316 in the year 2017, 6,303 in the year 2018, 7,354 in
the year 2019 and 3,835 in the year 2020, despite the COVID-19 crisis. Another alarming figure is the amount of sessions
that each of the magistrates has participated in the relevant years, 168 in the year 168, 173 in the year 2017, 181 in the
year 2018, 167 in the year 2019 and 162 in the year 2020. This means a full session, in other words, a meeting to deliberate
the content of the decisions that the Court issues en banc, every other day, if we include weekends and holidays.
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and psychological violence, led the Court to give priority to this case, complicating other cases in which the

Judge was rapporteur, including the case of Exmingua.'*®

72. With respect to the Exmingua case file, it should be noted that the assignment of cases is done by
random assignment through the computer system.!** The case went to Judge Dina Ochoa Escriba,*® who
shortly thereafter recused herself from intervening in the case. Upon her recusal, the case was passed on to
Judge Bonerge Mejia Orellana who, as already mentioned, was also in charge of the San Rafael case. In this
period (2016-2020), the fourth term of the Court, under the leadership Judge Mejia Orellana (alone, i.e., not
counting the cases in prior periods), heard 5188 amparo cases and appeals related to amparo, of which 4796
have been resolved to date, that is, an average of over one thousand (1000) amparo cases per year.!%® Likewise,
in 2018, case file 3344-2016 was consolidated with case file 3207-2016, which delayed its treatment.

73. In 2019, Judge Bonerge Mejia, in charge of the case, had to preside over the Constitutional Court,
which required him to dedicate a significant part of his time to the administrative matters of the Court. During
the time that the Judges serve as President of the Court, they are only assigned cases during the first quarter of
the year, since it is expected that they will be extremely busy with administrative tasks. As the Court explains,
in 2019, Judge Bonerge Mejia signed as President of the Court an extraordinary number of 32,818 procedural
resolutions, and as a Judge he participated in the signing of 2,628 judgments and 6,601 orders.*” Likewise,
the consolidated case file 3207-2016 and 3344-2016 reached plenary hearings 6 times from the end of 2019,4
before the final sentence was issued.

74. More importantly, this means that since the Constitutional Court confirmed, in less than 3 months, the
provisional Amparo issued by the Supreme Court, this decision contained all the elements that Exmingua
expected from the decision, which were already sustained therein. In all subsequent decisions on mining and
consultation with indigenous peoples, the Constitutional Court maintained the same position. Nothing could
have surprised Exmingua or the Claimants because nothing surprising existed. This proves that there was no
intentionality, nor a black hand that pursued interests that Exmingua does yet define, given that the rulings are
all the same and do not differ in any way, when it comes to mining cases, which have similar and contemporary

rulings.

143 3, Dalmasso, San Rafael Mine: Seven and a half months of protests before the Constitutional Court, PLAZA PUBLICA
(April 19, 2018) (R-0076).

144 Report from the Constitutional Court, pp. 15-17 (R-0074).
145 Id.

146 Id
147 |d

148 Id
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I11. ASPECTS OF GUATEMALAN LAW APPLICABLE TO THE DISPUTE

75. The Claimants allege that the decisions made by the Guatemalan Supreme Court and Constitutional
Court (as well as their acts of execution) were made arbitrarily and in violation of or retroactively applying
Guatemalan law. This is false.

76. In fact, the relevant facts of the case demonstrate that we are dealing with a measure adopted by the
Executive Branch (the granting of an exploitation license) and subject to a judicial control of constitutionality,
by an independent body and in accordance with mechanisms provided for in the Constitution and the laws of
Guatemala. This pattern of conduct is clear evidence of the correct functioning of the system of checks and
balances that every country governed by a system of separation of powers must have, as expressed by the
Constitutional Court in the ruling issued on May 19, 1992 in case file No. 113-1992,149

77. In this case, the Constitutional Court was faced with an administrative act issued in violation of
constitutional rights and general principles of international law, which compromised the general interest of the
members of an indigenous community and the international responsibility of the Republic of Guatemala. The
Constitutional Court, in its capacity as the highest interpreter of the Guatemalan constitution and in respect for
its own jurisprudence and that of the Inter-American Court of Human Rights, carried out a weighting exercise
and established a mechanism that allows for the re-establishment of the infringed legal situation, preserving
the general interest and respecting the international Human Rights obligations of the Republic of Guatemala;

at the same time allowing for a path to preserve the particular and economic interests of the Claimants.

78. Consequently, the complaints made by the Claimants against the decisions of the Constitutional Court

and the reasons thereof are unfounded.
A. The decisions of the Constitutional Court were issued in accordance with substantive law

79. The Claimants have failed to inform the Tribunal of the existence and preferential application of
constitutional rules and international treaties concerning Human Rights, which provide for the right of
indigenous peoples to be consulted in advance through good faith and culturally appropriate mechanisms. They

also omitted the role of the jurisprudence of the Inter-American Court of Human Rights and the obligation of

149Judgment of the Constitutional Court issued on May 19, 1992, Case No. 113-1992 (R-0077). " One of the basic
principles of the rule of law is that of the division or separation of powers in which the function of creating laws is
attributed primarily to the Legislative Branch; to the Judicial Branch the one to apply them and declare the rights in
contentious cases that are submitted to its knowledge and to the Executive Branch the power to govern and administer.
The sense of the distribution of state power in various branches is not basically to distribute functions among them in
order to obtain efficient performance; its primary purpose is that by developing their functions separately and in
coordination, such bodies mutually limit each other, so that each one of them acts within the sphere of its competence and
constitutes a brake or counterweight to the activity of the others, that is, that exercise reciprocal control among themselves
in order to be framed within the legality regime"
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the Guatemalan Constitutional Court to adapt its interpretations thereto in order to give the provisions of the

aforementioned convention a useful effect.

80. Finally, the Claimants conveniently omitted that the jurisprudence of the Constitutional Court has
recognized - for decades - the unquestionable nature of the right to consultation and the need to comply with

it prior to the adoption of any administrative measure, such as the Exmingua mining license.

1) Incorporation of ILO Convention 169 into Guatemalan domestic law

81. Under Guatemalan law, all acts of the public administration are subject to the principle of legality.
This principle is provided for in Articles 5 and 152 of the Guatemalan Constitution and, pursuant thereto, all
acts of the public administration (including the granting of mining licenses and the decisions of the
Constitutional Court) are subject to the constitution and the law. This applicable regulatory framework also
includes the international treaties concerning Human Rights ratified by Guatemala, including especially 1LO

Convention 169.

82. The foregoing is a consequence of the provisions of Article 46 of the Guatemalan Constitution,
according to which "[t]he general principle established is that in matters of human rights, treaties and
conventions accepted and ratified by Guatemala take precedence over domestic law”.*® This article is
supplemented by the provisions of Article 44, which confirms the status of the rules of international law on
human rights by stating that "[t]he laws and governmental or other provisions that diminish, restrict or distort

the rights guaranteed by the Constitution shall be ipso jure null and void”.*

83. The constitutional status of international treaties on human rights is also confirmed in rules of legal
rank, for example, Article 3 of the Amparo Law clearly states that "...in matters of human rights, the treaties
and conventions accepted and ratified by Guatemala prevail over domestic law”.*®? This rule is further
developed in Article 114 of the same law, which states that "...in matters of human rights, international treaties

and conventions accepted and ratified by Guatemala prevail”.1>

84. Finally, the rule applicable to the Guatemalan Judiciary reiterates this criterion as follows: [T]he courts
shall always observe the principle of regulatory hierarchy and the supremacy of the Political Constitution of
the Republic over any law or treaty, with the exception of treaties or conventions on human rights, which take

precedence over domestic law.™

150 See Political Constitution of Guatemala, Art. 46 (C-0414).

151 |bid, Art. 44.

152See Amparo, Personal Exhibition and Constitutionality Law, Art. 3 (C-0416).
153 |bid, Art. 114.

154 See Guatemala’s Judicial Branch Law, Art. 9 (C-0415).
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85. The Constitutional Court has ruled on the constitutional or supralegal status of human rights treaties
on several occasions. For example, on May 18, 1995, the Constitutional Court issued an advisory opinion on
ILO Convention 169, establishing its compatibility with the Guatemalan Constitution.’® In the same vein, in
its October 31, 2000 ruling, the Constitutional Court analyzed the pre-eminence of the American Convention
on Human Rights over domestic law and concluded that: "...by virtue of article 46, it submits to the general
principle that treaties and conventions accepted and ratified by Guatemala have pre-eminence over domestic

law™. 158

86. In summary, the applicable legal framework for analyzing the validity of mining licenses in Guatemala
should include the rules of domestic law and those of international law on Human Rights as provided for in

the Human Rights treaties that have been ratified by Guatemala.

87. In analyzing the regulations in particular, we find that Articles 66 to 69 of the Guatemalan Constitution
recognize a catalog of rights in favor of indigenous peoples, emphasizing that the "...State recognizes, respects
and promotes their ways of life, customs, traditions, forms of social organization, the use of indigenous clothes

by men and women, languages and dialects”.’’ . To wit:

e Universal Declaration of Human Rights.

e American Convention on Human Rights.

¢ International Convention on the Elimination of All Forms of Racial Discrimination.
o United Nations Declaration on the Rights of Indigenous Peoples.

e Agreement on the Identity and Rights of Indigenous Peoples. International Labor Organization
Convention 169 on Indigenous Peoples.

88. The Guatemalan Constitutional Court analyzed these instruments in its decision rendered in the
Cementos Progreso case on December 21, 2009, concluding that:

As can be seen, consent to and/or ratification of the provisions of the
multilateral documents listed above implies, in short, an international
commitment by the State of Guatemala to take a definite position on the right
to consultation of indigenous peoples, expressed in several components: (i)

155 It can be said that article 46 of the Constitution recognizes the general principle that in the matter of rights the treaties
and conventions accepted and ratified by Guatemala prevail over domestic law. In this regard, this Court has considered
that the Constitution should be interpreted as a harmonious whole, in which each part is interpreted in accordance with
the rest, that no provision should be considered in isolation and that the conclusion that harmonizes and not the one that
puts in conflict the different precepts of the constitutional text should be preferred” Judgment of the Constitutional Court
issued on May 18, 1995, case No. 199-1995, p. 6 (R-0078).

1%6 judgment of the Constitutional Court issued on October 31, 2000, case No. 30-2000, p. 7 (Mining Law Case) (R-
0079).

157 See Political Constitution of Guatemala, Art. 66 (C-0414).
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its regulatory recognition per se and, therefore, its inclusion in the
constitutional block as a fundamental right, by virtue of the provisions of
Avrticles 44 and 46 of the Magna Carta; (ii) consequently, the obligation to
guarantee the effectiveness of the right in all cases where it is pertinent; and
(iii) the duty to make the necessary structural changes in the State apparatus -
especially with regard to applicable legislation - in order to comply with this
obligation in accordance with the country's current situation.%

89. Consequently, both the Guatemalan constitution and jurisprudence recognize the integration of the
catalog of rights set forth in ILO Convention 169 within the so-called constitutionality block, since its
ratification on June 5, 1996.

90. Likewise, in Guatemala there are State organs whose purpose is to ensure social peace and respect for
human rights. Thus, Article 274 of the Guatemalan Constitution establishes the figure of the Human Rights
Ombudsman, who "[s]hall have the power to supervise the administration; shall hold office for a period of five
years, and shall submit an annual report to the Congress, with which he shall interact through the Human Rights

Commission.t°

91. On the other hand, until 2020, the Presidential Commission for the Coordination of the Executive's
Human Rights Policy (COPREDEH) existed within the Republic of Guatemala, which was composed of
representatives of different bodies and entities of the Guatemalan public administration. This institution was
dissolved by virtue of Governmental Agreement 99-2020 of the President of the Republic, creating,
consequently, the Presidential Commission for Peace and Human Rights, through Governmental Agreement
100-2020 of the President of the Republic.

92. The institution of the Human Rights Ombudsman recognizes the right of indigenous peoples to be
consulted in advance and, together with the COPREDEH and the National System of Dialogue, has actively
participated in mediating the social conflict between members of the communities surrounding the Tambor

and Exmingua project.'®

93. By virtue of the foregoing, it is clear that the right to consultation provided for in Article 6 of ILO
Convention No. 169 is a rule of constitutional rank in the Guatemalan legal system, which has been in force
since the ratification of said treaty and whose application has been recognized by Guatemalan jurisprudence

and institutions concerning Human Rights.

1583udgment of the Constitutional Court issued on December 21, 2009, case No. 3878-2007, pp. 12-13 (Cementos
Progreso Case) (R-0080).

159 See Political Constitution of Guatemala, Art. 274 (C-0414).
160 See Report by the Human Rights Ombudsman dated November 26, 2020 (R-0081).
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2) Guatemalan authorities and courts are obliged to interpret and apply the law in
accordance with the jurisprudence of the Inter-American Court of Human Rights

94. Another element omitted in the Claimants' analysis of domestic law is the obligation of Guatemalan
courts to interpret human rights treaties in accordance with the jurisprudence of the Inter-American Court of
Human Rights ("IACHR").

95. The foregoing derives from the diffuse control of compliance with human rights conventions, which
has been explained by the IACHR in the following terms:

124. (...) when a State has ratified an international treaty such as the American
Convention, its judges, as part of the State apparatus, are also subject thereto
(...) In other words, the Judiciary must exercise a kind of conventionality
control between the domestic legal rules that apply in specific cases and the
American Convention on Human Rights. In this task, the Judiciary must take
into account not only the treaty, but also the interpretation thereof by the Inter-
American Court, the ultimate interpreter of the American Convention.6!

96. The IACHR confirmed this obligation in a case precisely involving Guatemala, indicating in
a particularly clear way that:

Judges and bodies involved in the administration of justice at all levels are
obliged to exercise ex officio a 'control of conventionality' between domestic
rules and the human rights treaties to which the State is a party, evidently
within the framework of their respective competencies and the corresponding
procedural regulations. In this task, judges and bodies involved in the
administration of justice, such as the Public Prosecutor's Office, must take
into account not only the American Convention and other inter-American
instruments, but also the interpretation that the Inter-American Court has
made thereof 162

97. The IACHR has considered the issue of prior consultation with indigenous peoples in various
cases. In Saramaka v. Suriname, a group of twelve indigenous clans submitted for consideration the granting
of concessions for timber and mining exploitation within their territories. In its decision, the IACHR
established that "...the State has the duty to consult, actively, with said community, in accordance with its
customs and traditions... Consultations must be carried out in good faith, through culturally appropriate

procedures, and must be aimed at reaching agreement”.1%®

98. In Saramayaku v. Ecuador, the Court went even further and recognized that "...the obligation of

181 Judgment of the Interamerican Court of Human Rights issued on September 26, 2006 (Amonacid Arellano v. Chile)
1124 (R-0082).

162 Judgment of the Interamerican Court of Human Rights issued on September 4, 2012 (Masacres de Rio Negro v.
Guatemala), 1 262 (emphasis added) (R-0083).

163 Judgment of the Interamerican Court of Human Rights issued on November 28, 2007 (Samaraka v. Surinam), 1133
(R-0084).
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consultation [provided for in ILO Convention 169], in addition to constituting a conventional rule, is also a

general principle of International Law”.154

99. These conclusions were subsequently ratified by the IACHR in the cases Garifuna Punta Piedra v.
Honduras'®® and Garifuna Triunfo de la Cruz v. Honduras'®, in which the IACHR insisted on the inalienable
nature of the right to consultation provided for in ILO Convention 169 and on the obligation of the state to
ensure that this right has been fulfilled before issuing any measure that could affect the rights of the members

of the communities involved.

100. These rulings were issued prior to the filing of the application for the exploitation license
corresponding to Progreso VII Derivada and/or prior to the decisions issued by the Supreme Court and the
Constitutional Court of Guatemala in the cases of Exmingua/CALAS. Thus, it is clear that it is impossible to
assert that the Guatemalan courts "changed the rules of the game".

3) The Constitutional Court has recognized the existence and obligatory nature of the
right to prior consultation

101. The Claimants state that the Constitutional Court allegedly "changed the rules of the game" by
retroactively applying a new interpretation and imposing new requirements. However, the jurisprudence of the
Constitutional Court between 1995 and 2020 proves the opposite. In fact, the Constitutional Court has
consistently and repeatedly -since 1995-recognized the existence of the right to prior consultation of indigenous
peoples and the obligation to meet this requirement before adopting any administrative measures that could

affect the rights and interests of indigenous peoples.

102.  First, we have already stated that the Constitutional Court had the opportunity to confirm the
compatibility of ILO Convention 169 with the Guatemalan Constitution, in the advisory opinion issued on
May 18, 19957, Years later, after the ratification and entry into force of ILO Convention 169, the
Constitutional Court was asked to rule on the constitutionality of a popular consultation called by the
authorities of the Municipality of Sipacapa (Sipacapa case). In this case, the members of the Municipal Council

of that municipality called a "good faith consultation" with the aim of obtaining the opinion of the indigenous

164 Judgment of the Interamerican Court of Human Rights issued on June 27, 2012 (Sarayaku v. Ecuador), 1164, p. 49
(R-0085).

165 Judgment of the Interamerican Court of Human Rights issued on October 08, 2015 (Garifuna Punta Piedra v.
Honduras), 216, p. 145 (R-0087).

166 judgment of the Interamerican Court of Human Rights issued on October 08, 2015 (Garifuna Triunfo de la Cruz v.
Honduras), 160, p. 145 (R-0204).

167 |bid, p. 8.
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peoples residing in said locality, on the development of open-pit mining activities in the area. The call to the

electoral consultation conferred it binding effect, which is why the action of amparo was filed.

103.  The Constitutional Court resolved the case on 8 May 2007, stating that the right of indigenous peoples
to be consulted on measures likely to affect them arises from Articles 6 and 15 of ILO Convention 169, which
was ratified by Guatemala and declared compatible with the fundamental law by means of advisory opinion
199-1995.168

104. The Constitutional Court was also faced with a very similar scenario in two actions related to a
hydroelectric project in the town of Rio Hondo (Rio Hondo 1% and Rio Hondo 1117 cases). In these judgments,
the Constitutional Court reiterated verbatim the passages of the ruling in the Sipacapa case, reiterating the
unquestionable nature!™, its nature prior to the granting of any license'’?, the obligation of the State to promote
the exercise of this right through the adoption of legislative and administrative measures that will allow
agreements or consensus to be reached on the proposed measures, as well as the generation of mechanisms

that will promote fair compensation for the communities related to the projects.'’®

105. In the Cementos Progreso case, the Constitutional Court further developed the key aspects related to
the validity and application of Articles 6 and 15 of ILO Convention 169. This case was decided on 21
December 20097 (at least two months before the start of the alleged consultations carried out by Exmingua)
and concerned the request for a popular consultation carried out by members of the indigenous peoples living
in the town of San Juan Sacatepéquez.

106. In this case, the Constitutional Court ratified that the regulatory basis for the right to consultation of
indigenous peoples lies in (i) Articles 6 and 15 of ILO Convention 169, which was duly ratified by Guatemala

and declared compatible with the fundamental law by means of advisory opinion 199-1995,'% (ii) Article

168 Judgment of the Constitutional Court issued on May 8, 2007, Case No. 1179-2005, p. 13 (Sipacapa Case) (C-0440).
169 Judgment of the Constitutional Court issued on September 7, 2007, Case No. 1408-2005, p. 8 (Rio Hondo | Case)
(R-0088).

170 Judgment of the Constitutional Court issued on April 9, 2008, Case No. 2376-2007, p. 8 (Rio Hondo 1l Case) (R-
0089).

171 Rio Hondo I, p.8 (R-0088), Rio Hondo 11, p. 12 (R-0089).

172 |dem.

173 Rio Hondo I1, p. 17 (R-0089).

174 Judgment of the Constitutional Court issued on December 21, 2009, Case No. 3878-2007, pp. 12-13 (Cementos
Progreso Case) (R-0080).

175 1bid, pp.10-11.
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21(2)(3) of the American Convention on Human Rights [citing the previously referred IACHR judgment in
the case of Saramaka v. Suriname].*® (iii) the International Convention on the Elimination of All Forms of
Racial Discrimination'”’, and (iv) Article 32(2)(3) of the United Nations Declaration on the Rights of
Indigenous Peoples.1’

107.  In this regard, the Constitutional Court reiterated that the limitations that could be found in domestic
law regulations (i.e., the absence of legal rules that expressly regulate prior consultation and the applicable
procedure for carrying them out) do not impede the recognition, fulfillment, and protection of the right to

consultation.

108.  The Constitutional Court also clarified the elements that must be included in the prior consultation in

order to meet the standard set out in the rules supporting said right, as follows:

e It must be carried out before the granting of the mining license: affirming that the dynamics of the
right to consultation requires that its exercise be facilitated in advance to government measures, even
if they have been implemented (as long as they have not been completed) and if the measure has been
completed, actions shall be promoted that aim to provide restorative and/or compensatory
measures.179

e It must not be a mere informative hearing: the consultation is not exhausted with the mere information,
it must constitute a genuine dialogue in a space of true exchange aimed at reaching agreements.180

e It must be in good faith: the State, the Indigenous peoples, and "even those sectors that, if involved in
the measures to be implemented,” are also called upon to intervene in implementing mechanisms that
go beyond mere formalities [such as interviews or the publication of edicts] and to promote dialogue
procedures in a climate of trust.181

e It must be adequate and through culturally appropriate means: the consultation must respect the
languages and customs of the peoples to be consulted, wherefore there is no single standard
consultation procedure to be applied (it will depend on each specific case and on the communities
involved in the consultation process).182

e Be transparent: the consultation must be carried out through fairly formalized, systematic and
replicable procedures, in order to avoid arbitrariness and counterproductive conflicts.183

¢ Non-binding in scope: the consultation does not represent a right of veto in favor of indigenous

176 bid, p. 11.

17 |bid. pp. 11-12.
178 d,

179 |bid. p. 20.

180 |pid, p. 21.

181 | bid.

182 |bid. pp. 21-22.
183 |id, p. 23.
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communities, but rather a mechanism to promote understanding and generate consensus.184
109.  As can be noted, Cementos Progreso was the decision that laid the final basis for what was to become
the jurisprudential line chosen by the Constitutional Court in the following years, in which a constant exercise
of weighting aimed at preserving the right to consultation of indigenous peoples is evident.

110.  Infact, this criterion was subsequently ratified in a parallel amparo action arising from the same mining
project (Cementos Progreso |1 case).®

111.  Inthe same vein, the Constitutional Court maintained its position in the Corrientes del Rio case, which
concerned the construction of a hydroelectric plant in San Agustin Lanquin, without having fully exhausted
the consultation process. In this case, the unquestionable nature of the right to prior consultation was
confirmed?®, as well as its prior and non-binding character*®’, and it added that "...the materialization of the
right to consultation is within the reach of the peoples, despite the omissions of the central administration itself
and the lack of regulations.'®® Finally, the Constitutional Court made a relevant clarification on the right to
prior consultation in cases related to hydroelectric or energy generation projects, stating that:

being electricity a product that, without entering into considerations on
economic policies, is of national interest, the importance of construction
works that tend to its production should also be weighed, since there is an
interest of all the inhabitants of the nation, who, by principle of solidarity,
cannot be denied access thereto.1®

112.  Only a few days later, the Constitutional Court ruled on an amparo action against the Mining Law,
reiterating the recognition of the right to consultation provided for in ILO Convention 169 and indicating that:

it is the obligation of the State of Guatemala to appropriately organize the
entire governmental apparatus and, in general, all structures whereby public
authority is exercised, in such a way that they are capable of legally ensuring
the free and full exercise of the right to prior consultation, which must be
effectively carried out in accordance with international standards on the
subject, it being understood as a duly informed negotiation.*%

184 |pid. p. 24

185 Judgment of the Constitutional Court issued on May 25, 2010, Case No. 1031-2009, p. 10 (Cementos Progreso |1
Case) (R-0090).

18 Judgment of the Constitutional Court issued on February 5, 2013, case No. 4419-2007, p. 7 (Corrientes del Rio case)
(C-0537).

187 1bid. p. 8.

188 1bid. p. 10.

189 |bid. p. 14.

190 judgment of the Constitutional Court issued on February 25, 2013, Case No. 1008-2012, p. 7 (Mining Law Case) (R-
0091).
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113.  The criterion of the Constitutional Court have remained the same over the years. In 2015, the Court
issued six judgments®®* confirming its decisions in Cementos Progreso, Cementos Progreso Il and Corrientes
del Rio, reiterating that the regulatory basis of the right to consultation derives from the international human
rights treaties ratified by Guatemala. One of the judgments referred to above was the judgment of November
23, 2015, which resolved the unconstitutionality of granting a mining license to the company Montana
Exploradora de Guatemala without having respected the right to prior consultation of indigenous peoples. In
its decision, the Constitutional Court expressly recognized the character as a general principle of international

law and justiciability as a fundamental right of the right to prior consultation.%2

114. In 2016, the Constitutional Court reaffirmed its legal doctrine in the case of the license for mining
exploitation in the town of Sipacapa (Entre Mares case).!®® The criterion of the Constitutional Court was
maintained in its most recent cases to which the Claimants have devoted their attention, i.e., Oxec (2017),
Minera San Rafael (2018) and in the case of Exmingua (2020).

115.  In Oxec, the Constitutional Court maintained its criterion, reaffirming that the recognition of the right
to consultation stems from the ratification of the treaties on human rights that provide for consultation and their
incorporation into the Guatemalan constitutional block, making express mention of the cases of Cementos
Progreso, Cementos Progreso 1l, Corrientes del Rio, La Vega I, La Vega Il and Montana Exploradora-San
José 111.1% In addition, it reiterated the recognition and justiciability of the right to consultation as a general
principle of international law and a fundamental right, making express reference to the aforementioned
decisions and to the jurisprudence of the IACHR referred to above.?® And finally, it confirmed the elements

that must be included in the prior consultation, which have been set forth in all of the aforementioned decisions,

191 Judgment of the Constitutional Court issued on March 25, 2015, Case No. 5710-2013 (Transportadora de Energia de
Centroamérica Case) (R-0092). Judgment of the Constitutional Court issued on March 25, 2015, Cases Nos. 156-2013
and 159-2013 (Transmisora de Energia Renovable Case) (R-0093). Judgment of the Constitutional Court issued on
November 23, 2015, Case No. 406-2014 (Montana Exploradora-Centauro Il Case) (R-0094). Judgment of the
Constitutional Court issued on September 10, 2015, Case No. 1149-2012 (La Vega | Case) (R-0095). Judgment of the
Constitutional Court issued on September 14, 2015, Cases Nos. 4957-2012 and 4958-2012 (La Vega Il Case) (R-0096).
Judgment of the Constitutional Court issued on November 23, 2015, Case No. 5712-2013 (Montana Exploradora-San
José 111 Case) (R-0097).

192 Montana Exploradora-San José 111, 9. pp. 17-18. (R-0097).

193 Judgment of the Constitutional Court issued on January 12, 2016, Case No. 3753-2014 (Entre Mares Case) (R-
0098).

194 Judgment of the Constitutional Court issued on May 26, 2017, Cases Nos. 90-2017, 91-2017 and 92-2017, pp. 42-46
(Oxec Case) (C-0441).

195 |bid, pp. 46-48.
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namely: (a) prior nature, (b) good faith, (c) consensual and non-binding purpose, and (d) use of culturally

appropriate means.%

116.  In Minera San Rafael'®’, the Constitutional Court upheld the criterion expressed in the Oxec case and
relied mainly on the reasoning given in that decision and on the applicable sources of international human
rights law, in accordance with Articles 44 and 46 of the Guatemalan Constitution.

117.  The same occurred in the Exmingua case. The Constitutional Court reiterated its recognition of the
right to prior consultation, its scope and form of implementation, expressly mentioning again the cases of
Cementos Progreso, Cementos Progreso Il, Corrientes del Rio, La Vega I, La Vega Il and Montana

Exploradora-San José 111.1%

118.  As can be noted, the decisions made by the Supreme Court and the Constitutional Court in the
Exmingua case were not the result of a whim or spontaneity on the part of the Guatemalan Constitutional Court.
Quite on the contrary, it is simply one of the expressions of a long list of rulings that have repeatedly upheld

the same precepts and have been consistently applied by both jurisdictional bodies.
B. The decisions of the Constitutional Court were issued in accordance with procedural law

119.  Once the conformity of the decisions of the Constitutional Court with international human rights law
and Guatemalan domestic law has been established, it is important to clarify the conformity of the actions of
the Constitutional Court with the procedural rules applicable to the case.

1) The failure to comply with prior consultation in the granting of Exmingua mining licenses
could be appealed through an amparo action

120. By way of introduction, it should be clarified that the mining license granted to Exmingua is not an
administrative act exempt from control of constitutionality. First, from a subjective point of view, the acts and
omissions of the Executive Branch (as occurred in the case of the prior consultation in the Progreso VIl license)
are subject to the control of constitutionality, pursuant to the provisions of Article 9 of the Amparo Law.!%
Second, from a material point of view, article 275 of the Guatemalan Amparo Law clearly states that "...there

is no area that is not subject to amparo".2%

1% 1hid. p. 61.
197 Judgment of the Constitutional Court issued on September 03, 2018, Case No. 4785-2017 p. 40 (San Rafael Case)
(C-0459).

198 See Judgment of the Constitutional Court issued on June 11, 2020, Cases Nos. 3207-2016 and 3344-2016, p. 40 (C-
0145).

199 See Amparo, Personal Exhibition and Constitutionality Law, Art. 75 (C-0416).

200 1pid.
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121.  Furthermore, as already mentioned, the Constitutional Court has clearly held over the years that the
violation of the right to prior consultation of indigenous peoples can be protected through an action of amparo.
Thus, there is no doubt about the possibility to resort to an amparo action to re-establish constitutional order
in those cases in which the right of indigenous peoples to be consulted has not been fully respected.

122.  Additionally, the concept of legitimate confidence or expectation is not recognized in Guatemalan law.
This is confirmed by a simple review of the sources used by the Claimants' legal expert, which are from
jurisdictions other than Guatemala and are based on an extrapolation of the theory of acquired rights. In this
sense, it should be made clear that the license granted to Exmingua did not constitute an acquired right, since
it was subject to the control of constitutionality by way of the amparo action.

2) The amparo action filed complied with the procedural requirements set forth in the Amparo
Law

123.  Turning to assessing the concurrence of the procedural requirements of the amparo action, the
Constitutional Court analyzed this element with perfect clarity in the judgment issued in the case of Exmingua,
and consistent with the decisions rendered by said Court on the issues of the right to prior consultation of

indigenous peoples and amparo in general.?*

124.  With regard to active legitimation, the Constitutional Court concluded that the petitioners, the non-
governmental organization CALAS, and a group of individuals from the affected localities were entitled to file

an action for amparo.

125.  With respect to the finality of the contested act, the Constitutional Court concluded that said procedural
requirement was met, since the petitioners in amparo were not parties to the administrative process that gave
rise to the amparo action. This decision is consistent with the rulings issued by the Constitutional Court itself

in the rest of the cases concerning the right to prior consultation of indigenous peoples.

126. In addition, the decision and the reasons given by the Constitutional Court on this issue prove the
inaccuracy of the arguments of the Claimants regarding the need to exhaust certain administrative remedies in
order to be entitled to exercise the amparo action and to justify the alleged existence of a legitimate confidence
or expectation, for a simple and clear reason: the Public Administration did not appeal the act. The foregoing
implies that it was impossible for the Claimants to have declared the injury (or to revoke an administrative

act), much less to declare motu proprio the lapse or insubstantiation of an administrative act.2%

127.  With respect to the timeliness requirement, the Constitutional Court maintained its criterion regarding

the inapplicability of the 30-day period provided for in the Amparo Law, since it constituted a case of continued

201 See Guatemala Counter Memorial, Annex A.
202 Richter Report, 1 56.
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unconstitutionality. Once again, we are in the presence of a reiteration of the criteria previously upheld by the
Constitutional Court throughout the development of jurisprudence on the matter of consultation with
indigenous peoples.?%

128.  Thus, the action for amparo resolved by the judgment issued in the Exmingua case fully met the
procedural requirements of the Amparo Law, and the decision of the Constitutional Court in this regard is

consistent with its previous decisions.

3) The amparo action was resolved in accordance with the previous decisions of the
Constitutional Court in similar cases

129. The Claimants state that the Constitutional Court granted differential and unfair treatment to
Exmingua, basing their argument on three elements: the maintenance of the suspension of the license while
the consultation of indigenous peoples is carried out, the alleged imposition of more onerous conditions for the
carrying out of the prior consultation, and the undue delay in the decision of the case. As we shall see below,
none of these interpretations is correct.

130.  First, the Constitutional Court granted Exmingua the same treatment as other mining projects that were
involved in amparo proceedings as a result of the failure to comply with prior consultation with indigenous
peoples. In fact, the decision adopted is the result of a jurisprudential development that we have described and
that shows the consistency with which the Constitutional Court has been acting, especially with regard to the
recognition of the right to prior consultation, the impact of non-compliance therewith, and the manner in which
consultation should proceed in order to preserve the mining right granted. The same situation occurs with
regard to the concurrence of the procedural requirements of the amparo, which was resolved by the
Constitutional Court in perfect symmetry with other cases and especially with the Oxec and Minera San Rafael

cases.?%*

131.  Second, the Constitutional Court applied the same standard on the subject of the right to prior
consultation of indigenous peoples. As we have already explained, the Constitutional Court applied a criterion
that it has consistently maintained since December 2009 (months before the alleged consultation process for

the Progreso VII Derivada license began).

132.  Asimple review of the considerations and the text of the three relevant decisions once again shows the

consistency in the criteria adopted by the Constitutional Court.

133.  As a matter of fact, the only differentiating element in the set of rulings analyzed is the absence of

suspension of the authorization granted to Oxec. The Claimants allege that this entails an unequal and unfair

203 Richter Report, 11 83-84.

204 See Annex B Guatemala Counter Memorial.
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treatment towards Exmingua; however, there are reasons in fact and in law that justify the fact that said project
was not suspended by the Constitutional Court. The main error in the Claimants' logic lies in fully equating
the cases of Oxec and Exmingua, when in reality they are completely different industries, subject to different
legal frameworks and to social conflicts with different nuances.

134.  Therefore, it needs to be emphasized that the Oxec projects consist of hydroelectric plants, and
therefore the applicable regulations are those referred to the electric sector and not to mining. In Guatemala,
the electricity industry is subject to a different legal framework than mining. Pursuant to Article 129 of the
Guatemalan Constitution, in accordance with Article 1 of the Law on Incentives for the Development of
Renewable Energy Projects,?® a constitutional urgency has been declared with respect to electrification, this

being one of the State's main priorities.

135.  As can be observed, the generation of electric energy and the provision of public electricity services
could be equated to an essential mission of the State, wherefore they are subject to a legal framework granting
a treatment that is different from the mining industry. In this regard, the Constitutional Court has stated that:

being electricity a product that, without entering into considerations on
economic policies, is of national interest, the importance of construction
works that tend to its production should also be weighed, since there is an
interest of all the inhabitants of the nation, who, by principle of solidarity,
cannot be denied access thereto.%

136.  As a corollary of the above, Oxec is actually comparable to other hydroelectric projects that started
operations and were later subject to constitutionality control. A good example of this is the above mentioned
case of Corrientes del Rio, La Vega I, La Vega Il and another much more recent case, the RENACE
hydroelectric project.2%” These cases of hydroelectric projects were not subject to suspension, which puts them

on an equal footing with Oxec.

137.  Additionally, it should be clarified that the factual elements around the cases of Exmingua and Oxec
from the viewpoint of social conflict and efforts to exhaust prior consultation are diametrically opposed. The
case of Oxec was less socially conflictive than that of Exmingua, as a result of the exhaustion of a series of
consultation processes, the execution of agreements with the authorities of the communities involved, and the
effective compliance thereof by Oxec. Whereas, the case of Exmingua has been marked by a high level of

social conflict, and on the part of the mining company, an absolute absence of approaches to the community

205 |_aw of Incentives for the Development of Renewable Energy Projects, Art.1 (RL-0304).

208 judgment of the Constitutional Court issued on February 5, 2013, Case No. 4419-2007, p. 7 (Corrientes del Rio
Case) (C-0537).

207 Judgment of the Supreme Court of Justice issued on April 10, 2019, Cases Nos. 559-2017 and 565-2017, pp. 22, 44,
70-71 (R-0100).
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involved in the opposition to the mining project.

138.  In light of the above, it is clear that the actions of the Guatemalan Supreme Court and Constitutional
Court are in accordance with the domestic and international legal system applicable to the case, and that the
decisions issued by said courts respected the principle of equality before the law that protects Exmingua and
the Claimants.

V. THE INTERNATIONAL AND DOMESTIC LAW APPLICABLE TO THIS DISPUTE

139.  The Claimant's Memorial was filed pursuant to Article 10.16.1 (a) (i) (A)?°® of CAFTA-DR and under
the ICSID Convention, pursuant to Article 10.16.3 (a)*® of CAFTA-DR. Procedural Order No. 1 confirms that
the Tribunal was constituted “in accordance with the ICSID Convention, the ICSID Arbitration Rules and the
CAFTA-DR.”?% Regarding the applicable law, it is well-settled that there is a distinction between the
applicable law to determine, on the one hand, whether the present claim is within the jurisdiction of this
Tribunal and, on the other hand, that which applies to the resolution of the merits of this controversy. According
to Professor Christoph Schreuer,

“Just as the basis of a tribunal’s jurisdiction does not determine the law it has
to apply, the law applicable in a case does not determine the tribunal’s
jurisdiction. The law governing jurisdictional issues is independent of the law
applicable to the merits of a case.”?!!

140.  ICSID precedent is also replete with cases that make this same distinction.?'?

208 Article 10.16.1 (a)(i)(A) of CAFTA-DR establishes that 1. In the event that the disputing party considers that an
investment dispute cannot be resolved through consultation and negotiations: (a) the claimant, on his own behalf, may
submit to arbitration, pursuant to this Section a claim (i) that the respondent has violation (A) an obligation of Section
A. (CL-0001).

209 Article 10.16.3 (a) of CAFTA-DR establishes that "'3. Provided that six months have elapsed since the events that
gave rise to the claim, a claimant may file a claim referred to in paragraph 1: (a) under the ICSID Convention and
ICSID Rules of Procedure for arbitration proceedings, provided that both the Respondent and the Party of the plaintiff
are parties to the ICSID Convention. " (CL-0001).

210 procedural Order No. 1 dated September 10, 2019, 1 2.1, p. 4

211 Christoph Schreuer, Jurisdiction and Applicable Law in Investment Treaty Arbitration, McGill Journal of Dispute
Resolution (2014) Vol 1:1, 2 (RL-0121).

212 Azurix Corp. v. The Argentine Republic, Decision on Jurisdiction of December 8, 2003, 10 ICSID Rep. 416 (2006),
1148: (“As pointed out by both parties, the relevant provision for determining the law applicable to this dispute is Article
42(1) of the Convention. However, the rules applying to the dispute under Article 42(1) address the resolution of disputes
on the merits, and so will not necessarily be those which apply to the Tribunal’s determination of its jurisdiction under
Article 41 at this stage of the proceedings.”) (RL-0122); Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal
Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Decision on Jurisdiction of 2 July 2013, {
30 (RL-0123): (“Regarding the law governing the determination of jurisdiction, the Tribunal adheres to the predominant
opinion that this issue is to be decided according to Article 25 of the ICSID Convention, the applicable rules of the relevant
treaty and the applicable rules and principles of international law, Article 42(1) of the ICSID Convention governing only
the merits of the case.”)
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A. Applicable Law on Jurisdiction

141. In resolving jurisdictional issues, tribunals have consistently resorted to Chapter Il of the ICSID
Convention on the Jurisdiction of the Centre, specifically Article 25 thereof, to the treaty between the parties,
and to the extent the treaty refers to it, the respondent host State’s domestic law. In Quiborax S.A., et al. v.
Plurinational State of Bolivia, the tribunal affirmed the interplay of these rules of law to assess jurisdictional
issues when it held that “[b]oth Parties agree, and rightly so, that the Tribunal's jurisdiction is governed by the
ICSID Convention, by the Bolivia-Chile BIT (the "Treaty" or the "BIT") and, to the extent the latter refers to
it, by Bolivian law. It is equally common ground between the Parties that the interpretation of both the ICSID
Convention and the Treaty is governed by customary international law as codified by the Vienna Convention
on the Law of Treaties.”?

142.  Inrelation to this Tribunal’s jurisdiction ratione materiae, Article 10.28 of the CAFTA-DR provides
that an investment “means every asset that an investor owns or controls, directly or indirectly, that has the
characteristics of an investment, including such characteristics as the commitment of capital or other resources,
the expectation of gain or profit, or the assumption of risk.” Article 10.28 enumerates a non-exhaustive list of
investments which, according to Railroad Development Corporation (“RDC”) v. Republic of Guatemala, a
dispute arising under the CAFTA-DR, must confer rights that may not be contrary to Guatemalan law.?'* The
RDC tribunal, interpreting the said provision, held that “[i]t is to be expected that investments made in a country
will meet the relevant legal requirements.”?® Citing the Salini v. Morocco tribunal with affirmation, the RDC
tribunal held that the reference to domestic law in the treaty “seeks to prevent the Bilateral Treaty from
protecting investments that should not be protected, particularly because they would be illegal.”?* In
determining whether it has jurisdiction ratione materiae, therefore, this Tribunal must look to Guatemala’s
domestic law, specifically its Mining Law and Environmental Protection Law, in assessing the legality of

Claimants’ purported investments.

143.  In relation to this Tribunal’s jurisdiction ratione temporis, Article 10.18.1 provides that “[n]o claim
may be submitted to arbitration under this Section if more than three years have elapsed from the date on which
the claimant first acquired, or should have first acquired, knowledge of the breach alleged under Article 10.16.1
and knowledge that the claimant (for claims brought under Article 10.16.1(a)) or the enterprise (for claims

213 Quiborax S.A., et al. v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, 27
September 2012, 1 47 (RL-0125).

214 Railroad Development Corporation v. Republic of Guatemala, ICSID CASE NO. ARB/07/23, Second Decision on
Obijections to Jurisdiction of 18 May 2010, 1 140 (RL-0127).

215 Id

216 |d. at fn. 99 citing Salini Construttori and Intalstrade v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision
on Jurisdiction of 16 July 2001, 1 46 (RL-0036).
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brought under Article 10.16.1(b)) has incurred loss or damage.”

144,  As will be discussed below, Respondent objects to the jurisdiction of this Tribunal because the
Claimants failed to satisfy one or more of these jurisdictional requirements.

B. The Law Applicable to the Merits

145.  Inasmuch as this Tribunal has been constituted under the ICSID Convention, it should follow
instruction from Article 42(1) of the ICSID Convention on the law applicable to this dispute,? viz.:

The Tribunal shall decide a dispute in accordance with such rules of law as
may be agreed by the parties. In the absence of such agreement, the Tribunal
shall apply the law of the Contracting State party to the dispute (including its
rules on the conflict of laws) and such rules of international law as may be
applicable.

146. The CAFTA-DR is the primary governing law between the parties. Article 10.22.1 thereof provides
that “when a claim is submitted under Article 10.16.1(a)(i)(A),” as in the present case, “the tribunal shall decide
the issues in dispute in accordance with this Agreement and applicable rules of international law.” Two points
are of note from Article 42(1) of the ICSID Convention and Article 10.22.1 of the CAFTA-DR. The first relates
to the content of the “applicable rules of international law”, and the second relates to the function of

Guatemala’s domestic law in the Tribunal’s resolution of this dispute.

147.  First, Article 41(2) of the ICSID Convention and Article 10.22.1 of the CAFTA-DR both make
reference to “rules of international law” which, under Article 38 of the ICJ Statute, include those arising from
international conventions, customary international law, and general principles of law. As the Pope & Talbot v.
Canada tribunal pointed out in interpreting the NAFTA which uses the same expression “applicable rules of
international law,” “international law is a broader concept than customary international law, which is only one

of its components.”?!8

148.  In Eli Lilly v. Canada, which interpreted the same phrase “applicable rules of international law” under
Article 1131(1) of the NAFTA, the tribunal held that the phrase “addresses not simply, for example, rules of

interpretation of treaties, such as those reflected in Articles 31 and 32 of the Vienna Convention on the Law of

217 CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Decision on Jurisdiction of 17 July 2003,
11 88: (“Article 42 [of the ICSID Convention] is mainly designed for the resolution of disputes on the merits ....”) (CL-
0038); Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Decision on Jurisdiction of 2 July 2013, | 30: (“Regarding the law governing the
determination of jurisdiction, the Tribunal adheres to the predominant opinion that this issue is to be decided according
to Article 25 of the ICSID Convention, the applicable rules of the relevant treaty and the applicable rules and principles
of international law, Article 42(1) of the ICSID Convention governing only the merits of the case.”) (RL-0123).

218 pope & Talbot, Inc. v. Government of Canada, Award in Respect of Damages of 31 May 2002, 1 46 (CL-0028).
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Treaties (“VCLT”), but also any other applicable rules of international law that may be relevant to the case
before it.”?° The Eli Lilly tribunal went on to discuss that these other applicable rules may include, “for
example, relevant and applicable rules on State responsibility, such as go to questions of attribution of conduct,
as well as other relevant and applicable rules of international law that inform the interpretation and application
of the provisions, inter alia, of [the Investment section] of NAFTA Chapter Eleven that are in issue in the
proceedings.”?? Relevant rules of customary international law apply here as well as expressly provided for
under Article 10.5 and 10.7, in relation to Annexes 10-B and 10-C, of the CAFTA-DR.

149.  The Republic of Guatemala ratified ILO Convention No. 169 on 5 June 1996,%?* which, along with
other related international instruments, informs the rights and duties of Guatemala in relation to its indigenous
peoples. It bears mention that both Guatemala??? and the United States??® are parties to the Charter of the
Organization of American States?®* which created the Inter-American Commission on Human Rights
(“TACHR”) and both have declared support for the American Declaration of the Rights and Duties of Man.
The TACHR’s “principal function shall be to promote the observance and protection of human rights and to
serve as a consultative organ of the Organization in these matters.”?? In 2004, the IACHR considered in Maya
Indigenous Communities of the Toledo District v. Belize that “the application of the American Declaration to
the situation of indigenous peoples requires that indigenous peoples shall not be deprived of their right to
occupation and use of their traditional lands and resources except with fully informed consent, under conditions
of equality and with fair compensation.”??® What is more, the IACHR made explicit reference to the ILO

Convention No. 169 even though Belize was not a party to the Convention as it deemed that “the terms of the

219 Elj Lilly and Co. v. Government of Canada, Case No. UNCT/14/2, Final Award of 16 March 207, 1 106 (RL-0040)
(italics supplied).
220 Id.

221 Other State Parties to the ILO Convention No. 169 are Argentina, Bolivia, Brazil, Central African Republic, Chile,
Colombia, Costa Rica, Denmark, Dominica, Ecuador, Fiji, Honduras, Luxembourg, Mexico, Nepal, Netherlands,
Nicaragua, Norway, Paraguay, Peru, Spain, and Venezuela. See Web Page of the International Labor Organization,
Ratification of C169 - Indigenous and Tribal Peoples Convention, 1989 (No. 169), available at:
https://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT 1D:312314 (R-0190).

222 The Republic of Guatemala ratified the Charter on March 18, 1951. See OAS Website, Charter of the organization
of american states (A-41), available at: http://www.oas.org/en/sla/dil/inter_american_treaties A-
41 charter OAS_signatories.asp (R-0191).

223 |d. The United States of America ratified the Charter on June 15, 1951.

224 Other State Parties to the Charter are Antigua and Barbuda, Argentina, Bahamas, Barbados, Belize, Bolivia, Brazil,
Canada, Chile, Colombia, Costa Rica, Cuba, Dominica, Dominican Republic, Ecuador, El Salvador, Grenada, Guyana,
Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint Lucia, San Kitts and Nevis, Saint Vincent
and the Grenadines, Suriname, Trinidad and Tobago, Uruguay, and Venezuela.

225 Charter of the Organization of American States, Art. 106 (R-0192).

226 Maya indigenous community of the Toledo District v. Belize, Case 12.053, Report No. 40/04, Inter-Am. C.H.R.,
OEA/Ser.L/V/11.122 Doc. 5 rev. 1 at 727 (2004), 1 86 (RL-0236).
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treaty provide evidence of contemporary international opinion concerning matters relating to indigenous
peoples, and therefore that certain provisions are properly considered in interpreting and applying the articles

of the American Declaration in the context of indigenous communities.”??’

150.  The American Convention on Human Rights, to which Guatemala is a State Party,??® established the
Inter-American Court of Human Rights (“IACtHR”).??® The IACtHR’s jurisdiction extends to “all cases
concerning the interpretation and application of the provisions of this Convention that are submitted to it.”?%
The IACtHR has considered the American Convention a “living instrument”, and for that reason, has adopted
an evolutive or dynamic interpretation of the American Convention and “has resorted to other instruments to
modernize its content.”?®! In June 2012, the IACtHR rendered judgment in Pueblo Indigena Kichwa de
Sarayaku v. Ecuador?? and found Ecuador to have incurred international responsibility for failing to consult
the Sarayaku indigenous community prior to granting oil concessions that affected ancestral lands. What bears
emphasis from the Sarayaku decision is its monumental recognition of the right to consultation as a general

principle of international law.?%

151.  Also, the ILO interprets Convention No. 169 as having “clear legal implications for private sector

227 |bid. at footnote 123.

228 The other State Parties to the American Convention are Argentina, Barbados, Bolivia, Brazil, Chile, Colombia, Costa
Rica, Dominica, Dominican Republic, Ecuador, El Salvador, Grenada, Haiti, Honduras, Jamaica, Mexico, Nicaragua,
Panama, Paraguay, Peru, Suriname, and Uruguay. See Website of the Inter-American Court of Human Rights, Which
States are part of the American Convention? available at: https://www.corteidh.or.cr/que_es_la_corte.cfm?lang=en

229 American Convention on Human rights, Art. 33 (RL-0296).
230 |pid. at Avrticle 62.3 (RL-0296).

231 Maria Victoria Cabrera Ormaza (“Cabrera Ormaza”), The Requirement of Consultation with Indigenous Peoples in the
ILO: Between Normative Flexibility and Institutional Rigidity, Leiden: Brill Nihjoff, p. 170, footnote 116 (RL-0297),
citing Laurence Burgorgue-Larsen and Amaya Ubeda de Torres, The Inter-American Court of Human Rights: Case Law
and Commentary (Oxford University Press 2011), p. 62, { 3.15 (RL-0298).

232 pyeblo Indigena Kichwa de Sarayaku v. Ecuador, Sentencia de 27 de junio de 2012 (Fondo y Reparaciones) (R-0085).

233 |d. at para. 164, citations omitted, emphasis and italics supplied. Various member states of the Organization of the
American States, through their internal regulations and through their highest courts of justice, have incorporated the
mentioned standards. Thus, the internal regulations of several States in the region, for example in Argentina, Bolivia,
Chile, Colombia, Mexico, Nicaragua, Paraguay, Peru, the United States and Venezuela refers to the importance of
consultation or community property. In addition, several domestic courts in the region that have ratified ILO Convention
169 have referred to the right to prior consultation in accordance with the provisions thereof. In this sense, the high courts
in Argentina, Belize, Bolivia, Brazil, Chile, Colombia, Costa Rica, Ecuador, Guatemala, Mexico, Peru or Venezuela have
pointed out the need to respect the rules of prior consultation and of said Agreement. Other courts in countries that have
not ratified ILO Convention 169 have referred to the need for prior consultation with indigenous, native or tribal
communities on any action administrative or legislative body that affects them directly, and on the exploitation of natural
resources in their territory. Thus, similar jurisprudential developments are observed by high courts in countries of the
region such as Canada or the United States of America, or from outside the region such as New Zealand. That is, the
obligation to consult, in addition of constituting a conventional rule, is also a general principle of international law.
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actors operating in ratifying countries.”?** Indeed, even Claimants admit the ILO Convention No. 169 to be
relevant in resolving the present dispute as they recognize that the Convention vests indigenous peoples with
“the right to be consulted: (i) “whenever consideration is being given to legislative or administrative measures
which may affect them directly,” and (ii) prior to the exploration or exploitation of mineral or sub-surface
resources.”® In any case, the ILO Convention No. 169 forms part of the domestic law of Guatemala pursuant
to Article 46 of its Constitution and may thus be applied by this Tribunal whether from the viewpoint of
applicable rules of international law—as an international convention under the ILO Convention No. 169 or as
a general principle of international law following Sarayaku—or as part of domestic law through Guatemala’s
Constitution. Judicial decisions of the courts of Guatemala interpreting the ILO Convention No. 169 are also

applicable here, as even Claimants themselves have repeatedly made reference to them in their Memorial.

152.  The United Nations Framework?® and the Guiding Principles on Business on Human Rights endorsed
by the United Nations Human Rights Council also establishes human rights due diligence as a standard of due
diligence that satisfies an investor’s responsibility to respect human rights.?’ It bears mention that the United
States, through its former U.S. Secretary of State Hillary Clinton, praised the Organisation for Economic Co-
operation and Development (“OECD”) after it incorporated the Guiding Principles in its Guidelines for
Multinational Enterprises.?

153.  Consistent with the Framework and the Guiding Principles, the International Council on Mining and
Metals (“ICMM?”) also mirrors prevailing best practices in the mining industry in the conduct of due diligence
and, more specifically, of obtaining a social license for the success of an investment. In 2015, the ICMM
released a Good Practice Guide for its members who “commit in the position statement to acknowledge and
respect the rights of Indigenous Peoples even if there is no formal recognition of these rights by a host country

or if there is a divergence between a country’s international commitments and its domestic law.”?* According

234 |LO, Handbook for Tripartite Constituents: Understanding the Indigenous and Tribal Peoples Convention, 1989 (No.
169) (2013), p. 25. (RL-0128).

2% Claimants’ Memorial, 71, p. 31, citing Articles 6 and 15(2) of the ILO Convention No. 169.

2% United Nations "Protect, Respect and Remedy" Framework for Business and Human Rights Background, p. 1 (R-
0148) (“[T]he UN Framework “comprises three core principles: The State duty to protect against human rights abuses by
third parties, including business; the corporate responsibility to respect human rights; and the need for more effective
access to remedies.”)

237 United Nations Guiding Principles on Business and Human Rights, Principle 17 (RL-0243)

238 OECD Guidelines for Multinational Enterprises 4 (2011) (RL-0160); See also Hillary Rodham Clinton, Secretary
Clinton’s Remarks on the Commemoration of the 50" Anniversary of the OECD Guidelines for Multinational Enterprises
(RL-0294): (The OECD Guidelines helps governments “determine how supply chains can be changed so that it can begin
to prevent and eliminate abuses and violence. W’re going to look at new strategies that will seek to make our case to
companies that due diligence, while not always easy, are absolutely essential.”)

23% |CMM, Indigenous Peoples and Mining Good Practice Guide (2015), p. 17 (RL-0295).
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to the ICMM, the social license is one of the top business risks facing a mining project.? All these find
applicability here insofar as they contain the standard of due diligence expected of investors in general, and
investors in the mining industry specifically, that in turn implicates this Tribunal’s assessment of the merit in
Claimants’ claim of legitimate and reasonable investment-backed expectations. This is consistent as well, in
the investment arbitration context, with the pronouncement of the Urbaser v. Argentina tribunal that
“international law accepts corporate social responsibility as a standard of crucial importance for companies
operating in the field of international commerce. This standard includes commitments to comply with human
rights in the framework of those entities” operations conducted in countries other than the country of their seat
or incorporation. In light of this more recent development, it can no longer be admitted that companies

operating internationally are immune from becoming subjects of international law.”?*!

154.  This Tribunal cannot likewise fully resolve this dispute without considering Chapter 17 of the CAFTA-
DR on the Environment. Indeed, the State Parties have instructed this Tribunal through Article 10.2 of the
CAFTA-DR that “[i]n the event of any inconsistency between this [Investment] Chapter and another Chapter,
the other Chapter shall prevail to the extent of the inconsistency.” The preamble to the CAFTA-DR likewise
reveals the Parties’ intention to implement the Treaty “in a manner consistent with environmental protection
and conservation.” Chapter 17 sets out a number of undertakings concerning the environment, including the
State’s obligation to “ensure that its laws and policies provide for and encourage high levels of environmental
protection,” and, notably, to develop mechanisms for local communities to participate in these same

protections.?#

155.  Chapter 10—the basis for this arbitration—is no different. Environmental concerns permeate the
Chapter, so much so that Article 10.11, titled “Investment and Environment,” provides an exception to Chapter
10’s investment protections, stating: “Nothing in [Chapter Ten] shall be construed to prevent a Party from
adopting, maintaining, or enforcing any measure otherwise consistent with this Chapter that it considers
appropriate to ensure that investment activity in its territory is undertaken in a manner sensitive to

environmental concerns.”

156.  Article 10.11 follows the formula adopted by Canada, Mexico, and the United States in NAFTA Article
1114(1). According to Canada, Article 1114 affirms each Party’s “right to adopt and enforce environmental

240 |CMM Guidance on Measuring Community Support, available at
https://www.icmm.com/website/presentations/community-support/al-measuring-community-support---for-senior-

managers.pptx (R-0108).

241 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partuergoa v The Argentine Republic,
ICSID Case No. ARB/07/26, Award (December 2016), 1195 (RL-0129).

242 CAFTA-DR, Articles. 17.1 & 17.4 1 1195 (CL-0001).
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measures, consistent with the chapter (e.g. environmental measures must be applied on a national treatment
basis).”?*® The United States has taken the same position specifically with regards to Article 10.11, noting that
the it “informs the interpretation of other provisions of [Chapter 10]” and shows that Chapter 10 “was not
intended to undermine the ability of governments to take measures otherwise consistent with the Chapter,
including measures based upon environmental concerns, even when those measures may affect the value of an

investment.”?*

157.  Chapter 17 and Article 10.11 are related in this regard. According to the United States, Article 10.2
(labelled “Relation to Other Chapters”) “subordinates the provisions of Chapter Ten to the provisions in all
other Chapters of the CAFTA-DR, in cases where there is an inconsistency with another Chapter.”?* In other
words, the protections contained in Chapter 10 are secondary to the rights and protections found in other parts
of the Treaty. A number of tribunals have agreed with this relationship. The Tribunal in Aven v. Costa Rica,
for instance, found that “Article 10.11 essentially subordinate[s] the rights to investors under Chapter Ten to
the right of [the State] to ensure that the investments are carried out ‘in a matter sensitive to environmental
concerns[.]’... It is not a question of ‘not-applying’ those provisions under Chapter Ten, but rather giving
preference to the standards of environmental protection that were stated to be of interest to the Treaty Parties

at the time it was signed.”?4®

158. In this case, all of the claims against Guatemala relate to measures taken to protect the rights of the

indigenous communities. Those rights are inseparable from Guatemala’s right to protect the

environment. The treaty itself confirms this relationship. Guatemala has undertaken pursuant to Chapter 17
of the Treaty to develop mechanisms for community participation in the protection of the environment.?*” The

consultations that are at issue in this case are just one example of this type of community participation.

159.  Guatemala’s Constitutional Court has also recognized the close relationship between the indigenous
communities and the environment. In the Minera San Rafael decision, the Court found that the survival of the

indigenous peoples “is not identified with mere physical subsistence, but must be understood as the ability to

243 Canadian Statement on Implementation of the NAFTA Chapter 11 (January 1994) (RL-0264).

244 Aven v. Costa Rica, ICSID Case No. UNCT/15/3, Award, 1 82 (RL-0031) (italics added); see also Ballantine v.
Dominican Republic, PCA Case No. 2016-17, Award, 1 274 (discussing the Submission by Costa Rica: “In the case of
CAFTA-DR Article 10.11, the host States have the right to regulate, with a special focus on environment. As a result, this
clause shows that the Contracting Parties’ intention was to maintain a balance between both elements.”) (RL-0112).

245 Aven v. Costa Rica, ICSID Case No. UNCT/15/3, Award, 1 82 (RL-0031).

246 Aven v. Costa Rica, ICSID Case No. UNCT/15/3, Award, para. 412 (emphasis and italics in original) (RL-0031); see
also Al Taminmi v. Oman, ICSID Case No. Arb/11/22, Award para. 389 (“When it comes to determining any breach of
the minimum standard of treatment . . . the Tribunal must be guided by the forceful defence of environmental regulation
and protection provided in the express language of the Treaty.”) (RL-0130).

247 CAFTA-DR, Avticle 17.4 (CL-0001).
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preserve, protect and guarantee the special relationship they have with their territory[.]”?*® In the Exmingua
decision, the Court said: “Survival does not refer only to the obligation of the State to ensure the right to life
of each member of those peoples, but also to the obligation to take all the appropriate measures to ensure the
continuance of the relationship of the indigenous people with their culture and their land.”**® And finally in the
CGN decision, the Court stated:

Compliance with this obligation requires the adoption of the necessary
measures to protect the habitat of indigenous communities from ecological
deterioration as a consequence of extractive, livestock, agricultural, forestry
and other economic activities, as well as the consequences of the projects of
infrastructure, since such deterioration reduces their traditional capacities and
strategies in terms of food, water and economic, spiritual or cultural activities.
When adopting these measures, States must place “special emphasis on the
protection of forests and waters, which are essential for their health and
survival as communities.?*°

160.  Other States recognize this close relationship as well. Chapter 24 in the new United States-Mexico-
Canada Agreement (“USMCA”)—labelled “Environment”—specifically refers to the “well-being of
indigenous peoples” as one of its objectives: “The Parties recognize that the environment plays an important
role in the economic, social, and cultural well-being of indigenous peoples and local communities, and
acknowledge the importance of engaging with these groups in the long-term conservation of the
environment.”?! The USMCA Parties further recognize the important role biodiversity plays in the traditional

lifestyles of indigenous peoples.??2

161. In summary, for purposes of this case, Claimants’ rights under Chapter 10 are secondary to
Guatemala’s right to protect the environment, which includes the right to protect the indigenous communities
and their close connection with the land. Since all of claims raised by Claimants concern actions taken to
protect the indigenous communities, there can be no violation of any provision under Chapter 10 when read in
relation to Chapter 17 of the CAFTA-DR.

162.  Second, with regard to the applicability of domestic law, the Annulment Committee in Wena Hotels v.
Egypt explained that “[t]he law of the host State can indeed be applied in conjunction with international law if

this is justified. So too international law can be applied by itself if the appropriate rule is found in this other

248 C-0459-ENG-R, pp. 267-68.

249 C-0145, p. 21.

250 CGN decision, p. 265.

BLUSMCA, article 24.2(4) (RL-0131).
22 |d. at article 24.15(3).
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ambit.”?*® The Annulment Committee in MTD v. Chile similarly held that “[w]hether the applicable law here
derived from the first or second sentence of Article 42(1) does not matter. ... Both [domestic law and
international law] [are] relevant.”?%* The Philip Morris v. Uruguay tribunal, in turn, is instructive that domestic
law, here Guatemalan law, is important in two respects: (1) it informs the content of the Claimants’ rights and
obligations within the Guatemalan legal framework, which are relevant, among others, to the resolution of the
expropriation claim under Article 10.7 of the CAFTA-DR; and (2) it informs the content of commitments made
by Guatemala to the Claimants that the latter alleges have been violated, that is, for example, whether

Claimants indeed have legitimate, reasonable investment-backed expectations.?®

163.  This Tribunal is urged to apply both the applicable rules of international law and the domestic law of

Guatemala as may be relevant on a per issue basis.?®
V. OBJECTIONS TO JURISDICTION

A. Claims procured by illegal means and misrepresentations are inadmissible under
international law
164. A Claimant is not entitled to invoke the protections of the CAFTA-DR and Foreign Investment law of
Guatemala,?” and does not have standing to present its claims, because its investments were obtained by illegal
means, misrepresentation fraud in violation of international and Guatemalan law.?® An investment procured
by such means would be contrary to the obligation of good faith and fair dealing under international law and
public policy, and thus it is precluded from the protections afforded under investor-state arbitration.?®

165.  Even when the applicable treaty does not provide for illegality as a jurisdictional bar, the investors’

253 Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Decision on Annulment of 28 January 2002,
140 (RL-0132).

254 MTD v. Chile, ICSID Case No. ARB/01/7, Decision on Annulment of 21 March 2007, { 72 (RL-0133).

25 Philip Morris Brands Sarl, et al. v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award of 8 July 2016,
11177 (RL-0124).

26 See Yas Banifatemi, The Law Applicable in Investment Treaty Arbitration, in Arbitration under International
Investment Agreements, 191 at 204 (K. Yannaca-Small ed., OUP, 2010) (RL-0265): (“The role of international law in
investment treaty arbitration is essential; recognizing this role in no way undermines that of the law of the host where it
would be the proper law. Indeed, by the very nature of investment treaty arbitration, certain issues can be resolved only
through the application of international law; on the other hand, certain questions can be determined only pursuant to
domestic law.”)

257 Foreign investment law of the Republic of Guatemala, Decree No. 9-98, March 3, 1988 (“Foreign Investment law”)
(RL-0134).

258 Phoenix Action Ltd. v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009 (RL-0135); Fraport AG
Frankfurt Airport Services Worldwide v. Republic of Philippines, ICSID Case No. ARB/11/12, Award, 10 December
2014 (RL-0150). SAUR International S.A. v. Argentine Republic, ICSID Case No. ARB/04/4, Decision on Jurisdiction,
6 June 2012 (CL-0048).

259 Phoenix v. Czech Republic, 11 77, 100, 106 (RL-0135).
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corrupt or otherwise illegal conduct amounts to a violation of international public policy, and the tribunal may
accordingly dismiss the claims on a preliminary basis.?® As pointed out by Prof. Z. Douglas:

if a plea of illegality to the effect that the investor has violated a ground of
international public policy is successful, then it should result in the rejection
of the claims as inadmissible.?®*

166. It is a well-established principle of international law that a tribunal constituted on the basis of an
investment treaty has no jurisdiction over an investment made illegally and in violation of the international and
domestic law. As the Tribunal in Hamester v. Ghana established, independently of specific language of a
treaty:

An investment will not be protected if it has been created in violation of
national or international principles of good faith; by way of corruption, fraud,
or deceitful conduct; or if its creation itself constitutes a misuse of the system
of international investment protection under the ICSID Convention. It will
also not be protected if it is made in violation of the host State’s law.%®2

167.  Spentex v. Uzbekistan, which cites to World Duty Free, analyzed the defense of illegality raised by
Uzbekistan and dismissed the case due to the corrupt and illegal activities of the investor.?®® The tribunal held
that an investment that was obtained through corruption went against international public policy and could not
receive protection due to the claimant’s “unclean hands.”

1) Claimant’s investment obtained by unlawful means and misrepresentation must
render its claims inadmissible

168. The Claimants’ misrepresentation, fraud and bad faith represent bars of admissibility to their claims
claims in this arbitration. According to Prof. Z. Douglas, the conduct of an investor in acquiring the assets

constituting the investment may be tainted by illegality when the investment was procured:

i. by unlawful means such as by fraudulent misrepresentation or the corruption.

260 Minnotte v. Poland, ICSID Case No. ARB(AF)/10/1, Award, 16 May 2014, 131 (RL-0136) (Although the applicable
(US—Poland) BIT did not define 'investment' in terms of an explicit requirement that the investment be made in accordance
with the host State's law, the tribunal noted that it is 'generally accepted that investments made on the basis of fraudulent
conduct cannot benefit from BIT protection; and this is a principle that is independent of the effect of any express
requirement in a BIT that the investment be made in accordance with the host State's law”).

261 Zachary Douglas, The Plea of Illegality in Investment Treaty Arbitration ICSID Review, Vol. 29, No. 1 (2014), p. 180
(RL-0137); see also Cameron A. Miles, “Corruption, Jurisdiction and Admissibility in International Investment Claims”
vol. 3 (2012) J Int'l Dis Set 329, 351ff. (RL-0138).

%62 Gustav F. W. Hamester GmbH & Co. K.G. v. Republic of Ghana, ICSID Case No. ARB/07/24, Award of 2010, 11
123-124. (RL-0139); Teinver S.A., Transportes de Cercanias S.A. & Autobuses Urbanos del Sur S.A. c¢. Republica
Argentina, ICSID Case No. ARB/09/1, Decision on Jurisdiction (December 21, 2012), 11 317, 324 (CL-0012); Plama
Consortium Ltd. v. Republica de Bulgaria, Caso CIADI No. ARB/03/24, Award (August 27, 2008), 1138 (RL-0140);
Mamidoil Jetoil Greek Petroleum Products Societe Anonyme S.A. c. Republic of Albania, ICSID Case. No. ARB/11/24,
Award (March 30, 2015), 11294, 359 (RL-0141).

263 Spentex Netherlands, B.V. v. Republic of Uzbekistan, ICSID Case No. ARB/13/26(R-0109) (the Award is not available
for the public). (R-0109).
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ii.  for an unlawful purpose such as to carry out a trade of counterfeited goods.

iii.  in breach of a provision of the treaty requiring approval by the authorities of the host
State.?®*

169. Investment tribunals have dismissed claims in the jurisdictional phase if the investment had been
procured by any of the three above unlawful ways. A number of tribunals have supported that fraud and
misrepresentation by an investor may result inadmissibility of its claims. 2% In particular, the tribunals lacked
jurisdiction over the claim for violation of the “legality clause” in an investment treaty,?®® on the basis of failure
to prove that the claimant is a covered “investor,”?’ or because fraudulent conduct as a violation of national

law and “international public policy” should result in a denial of jurisdiction.?®®

170.  Several tribunals agree that fraud and misrepresentation by an investor can lead to the inadmissibility

of their claims.?® In particular, tribunals have found a lack of jurisdiction over a claim where there is a violation

270 271

of the “legality clause” in an investment treaty,”” a lack of proof that the claimant is a protected “investor”,

264 7. Douglas, “The Plea of Illegality in Investment Treaty Arbitration”, ICSID Review, Vol. 29, No. 1 (2014), p. 179.
(RL-0137).

265 Hamester v. Ghana (jurisdictional objection dismissed for lack of proof of an “overall scheme of deceit” and that the
State would not have entered into the agreement had it known of the deceit) (RL-0139); Teinver S.A., Transportes de
Cercanias S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic, ICSID Case No. ARB/09/1, Decision on
Jurisdiction, December 21, 2012 (host State failed to demonstrate that investor committed illegalities in the process of
acquiring its investment) (CL-0012); Jan de Nul N.V. amp; Dredging International N.V. v. Egypt, ICSID Case No.
ARB/04/13, Award, 6 November 2008 (evidence did not establish that the host State entity committed fraud upon the
investor) (RL-0143); Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplun v. Plurinational State of Bolivia,
ICSID Case No. ARB/06/2, Decision on Jurisdiction, 27 September 2012 (allegations of fraudulent fabrication of
evidence of investor's shareholdings not substantiated by host State) (RL-0125).

266 Fraport AG v. The Republic of the Philippines, ICSID Case No. ARB/03/25, Award, August 16, 2007, { 401 (RL-
0144)

%7 Cementownia “NowaHuta” S.A. v. Republic of Turkey, ICSID Case No. ARB(AF)/06/2, Award, September 17, 2009,
1 149 (RL-0145); Europe Cement Investment amp; Trade S.A. v. Republic of Turkey, ICSID Case No.ARB(AF)/07/2,
Award, 13 August 2009, 11 170-175 (RL-0146).

268 |Inceysa Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, August 2, 2006 (“Inceysa v. El
Salvador™), | 252. (RL-0147).

269 Hamester v. Ghana (jurisdictional objection dismissed for lack of proof of an “overall scheme of deceit” and that the
State would not have entered into the agreement had it known of the deceit) (RL-0139); Teinver S.A., Transportes de
Cercanias S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic, ICSID Case No. ARB/09/1, Decision on
Jurisdiction, December 21, 2012 (host State failed to demonstrate that investor committed illegalities in the process of
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or because fraudulent conduct such as the violation of national law and “international public policy” requires

a denial of jurisdiction.?"

171.  The Inceysa v. El Salvador and Plama v. Bulgaria cases demonstrated that, even where there is no
legality clause contained in the relevant investment treaty, acts of fraud are still relevant, as they may violate
international public policy, usually within the ambit of concepts such as nemo auditur propriam turpitudinem

allegans.?’

172.  InlInceysav. El Salvador, the state challenged the court's jurisdiction in the case, arguing that Inceysa's
conduct in the awarding of the concession contract, which was the subject of the dispute, had been fraudulent
in several respects, and that therefore the investment had not been established "in accordance with the law. The
definition of "investment" in the BIT between Spain and El Salvador does not include an express requirement
that investments be made "in accordance with the laws of the host State”. Notwithstanding this, the tribunal
took into consideration the "generally recognized rules and principles of international law" referred to in the
BIT?* and, based on the available evidence, the arbitrators held that the conduct of the claimant, which
involved the intentional misrepresentation of its financial situation and its experience in the industry during
the public bidding process whereby the claimant obtained the license for its investment, violated said general

principles of international law.

173.  Because Inceysa had falsified the facts, a lack of good faith ensued from the inception of the investment
in violation of Salvadoran law, which meant that the Tribunal “[could] only declare its incompetence to hear
Inceysa's complaint, since its investment cannot benefit from the protection of the BIT.”?” The tribunal
concluded that the claimant’s misrepresentation contravened the principle that no one should be permitted to
profit from their own fraud, international public policy, the principle of good faith and the prohibition against
unlawful enrichment. The tribunal in Inceysa:

“affirm[ed] that the foreign investor cannot seek to benefit from an investment
effectuated by means of one or several illegal acts and, consequently, enjoy
the protection granted by the host State, such as access to international
arbitration to resolve disputes, because it is evident that its act had a fraudulent
origin and, as provided by the legal maxim, ‘nobody can benefit from his own

1 149 (RL-0145); Europe Cement Investment amp; Trade S.A. v. Republic of Turkey, ICSID Case No.ARB(AF)/07/2,
Award, 13 August 2009, 11 170-175 (RL-0146).

272 Inceysa Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, August 2, 2006 (“Inceysa v. El
Salvador™), 1 252. (RL-0147).

273 Inceysa v. El Salvador, 11 230-239 (RL-0147) and Plama Consortium Limited v. Republic of Bulgaria, ICSID Case
No. ARB/03/24, Award, 27 August 2008. 11 138-146 (RL-0140).

2% Inceysa v. El Salvador, 1 223-224 (RL-0147).
275 1d. 1 239.
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fraud.”?"®
174. In Plamav. Bulgaria, the respondent state argued that the claimant never made any valid investment
and that the court lacked jurisdiction to hear the case. The Plama tribunal concluded that claimant had indeed
committed fraud, by having "represented to the Bulgarian Government that the investor was a consortium,
which was true during the early stages of the negotiations," but then it " failed deliberately to inform the
Respondent of the change in circumstances™ when the investor became an individual acting on his own, without

significant financial resources.

175.  The owner of the claimant Plama Consortium Limited (PCL) had initially approached the respondent
on behalf of Norwegian and Swiss companies interested in acquiring refinery. However, those parties
ultimately withdrew prior to the execution of the sale to PCL — without the knowledge of the Bulgarian
authorities.?”” Bulgaria alleged that the claimant obtained its investment through fraudulent
misrepresentations.?’® In the respondent’s view, this rendered the Bulgarian Privatization Agency’s mandatory
consent to the claimant’s initial purchase of the investment null and void under Bulgarian law.?”® Therefore, it

argued, the claimant never made any valid investment and the tribunal lacked jurisdiction to hear the case.?®

176.  The Plama tribunal concluded that the claimant had indeed engaged in fraud, having “represented to
the Bulgarian Government that the investor was a consortium — which was true during the early stages of
negotiations” but then “failed deliberately to inform [the] Respondent of the change in circumstances” when

the investor became an individual acting alone, without significant financial resources.?

177.  Even though ECT does not contain a provision which limits protected investments to those made in
accordance with the law, it did not preclude the tribunal from analyzing the legality of the investment in
assessing the admissibility of the claimant's claims in relation to that investment.?®2 The Tribunal concluded
that the investment had been obtained through deceptive and fraudulent misrepresentation contrary to

international legal principles and that a contract obtained by wrongful means (fraudulent misrepresentation)

276 Inceysa v. El Salvador, 242 (RL-0147).
277 Plama v. Bulgaria, 1 100 (RL-0140).

278 |d. at 1 96.

219 1d. at 11 101, 105.

280 |d. at Y 106.

281 1d. at 7 134.

282 Plama v. Bulgaria, 1 143 ([...] granting the ECT's protections to Claimant's investment would be contrary to the
principle nemo auditur propriam turpitudinem allegans invoked above. It would also be contrary to the basic notion of
international public policy - that a contract obtained by wrongful means (fraudulent misrepresentation) should not be
enforced by a tribunal.) (RL-0140).
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should not be enforced by a tribunal.?®® In similar circumstances, a number of investment tribunals have

rejected claims based on misrepresentation, fraud, illegality or bad faith.?8*

178.  Inanother case, Azinian v. Mexico, the dispute arose in connection with the concession contract relating
to waste collection and disposal in Mexico City, which had been entered into between local authorities and the
U.S. Claimants' local entity in Mexico. Following numerous irregularities in connection with the conclusion
and performance of the contract, the Respondent cancelled it.?% The claimants initiated the NAFTA
proceeding alleging a breach of Articles 1105 (minimum standard of treatment) and 1110 (expropriation) of
NAFTA.28 Mexico challenged the tribunal's jurisdiction based on the claimants' alleged misrepresentations
regarding a waste collection and disposal concession, both in terms of their financial capacity and experience

and of the continuing interest of an associated company that had the required expertise.?’

179. Based on the foregoing, the Tribunal has no jurisdiction due to negligent omission on the part of

Claimants to investigate the factual circumstances surrounding the realization of their investment.

2) Failure to conduct due diligence by an investor is a ground for rejecting its claim?®®

180.  The tribunal in Churchill and Planet v. Indonesia held that claims arising from rights based on fraud
or forgery which a claimant deliberately or unreasonably ignored are inadmissible as a matter of international
public policy.?° In Churchill Mining, Indonesia challenged the validity of the mining licenses at issue. The
respondent raised allegations of forgery, and argued, that some of the licenses on which the claimants relied

were forged by the claimants and their local partner.

181. The case of Churchill Mining raised the question of whether an investor can be denied access to
investment arbitration based on its failure to comply with the due diligence requirement in relation to business
relations with local partners. The tribunal found that that the claims were effectively “based on documents

forged to implement a fraud aimed at obtaining mining rights” and that, as a consequence, all the claims were

283 Id

284 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, 11106, 145 (RL-
0135); Malicorp Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/08/18, Award, 7 February 2011, 1 116,
130 (RL-0148).

285 Robert Azinian et al v. The United Mexican States, ICSID Case No. ARB(AF)/97/2, Award, November 1, 1999, 11 10-
16 (“Azinizan v. Mexico”), (CL-0144). Azinian is the first NAFTA case in which a decision was reached on the merits.

286 Azinizan v. Mexico, 75 (CL-0144).
267 |d, at 79 (CL-0144).

288 Antaris Solar GmbH and Dr Michael Gode v. The Czech Republic, PCA Case No. 2014-01, Award, May 2 2018, 11
395-397 and 432-440(RL-0152).

289 Churchill Mining and Planet Mining Pty Ltd v. Republic of Indonesia, ICSID Case No. ARB/12/14 and 12/40, Award,
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inadmissible.?®® This case also confirmed that investors must exercise a reasonable level of due diligence,
especially when investing in risky business environments; the scope of the due diligence depends on the
particular circumstances of each case, such as the general business environment, and includes ensuring that a
proposed investment complies with local laws, as well as investigating the reliability of a business partner and

that partner’s representations before deciding to invest.?*

182.  Another tribunal in Alasdair Ross Anderson et al. v. Republic of Costa Rica?? rejected the claimants’
claims on the basis that the investment in question did not comport with the law.2%® The tribunal concluded that
because “the transaction by which the Claimants obtained ownership of their assets ... did not comply with the
requirements of the [law;] ... the Claimants did not own their investment in accordance with the laws of Costa
Rica,” and that the tribunal was “without jurisdiction to hear and decide the Claimants' claims.”?** The tribunal
also commented that “prudent investment practice requires that any investor exercise due diligence before
committing funds to any particular investment proposal” and that “[a]n important element of such due diligence
is for investors to assure themselves that their investments comply with the law,” which the tribunal found was

“neither overly onerous nor unreasonable.”?%

3) Guatemala’s consent is limited to disputes related to “Investments” and both CAFTA-DR and
the legislation of Guatemala define Investment as those investments that comply with local
law

183.  Guatemala expressed its consent to ICSID jurisdiction in article 10.17 of CAFTA-DR. By direct

reference, consent is also subject to the ICSID Convention, especially Articles 26 and 46. Likewise, Articles 1
and 11 of the Foreign Investment Law of Guatemala also apply, which establish that:

Article 1. Definitions

For purposes of this Law, the following definitions shall apply:

1. Investment: any activity undertaken with a view to the production,
brokerage, or transformation of assets, as well as for the delivery and
intermediation of services involving any type of assets or rights, provided
such activities have been carried out in accordance with the pertinent laws
and regulations. Such investments shall include in particular, although not
exclusively:

a) Corporate shares and quotas, and any other form of ownership interest, in

20 1d. at 11 528, 531.
21d. at 11 506, 516-527.

292 Alasdair Ross Anderson et al v. Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3, ICSID Case No.
ARB(AF)/07/3, Award, May 19, 2010 (“Anderson v. Costa Rica”) (RL-0153).

293 |d. at 1] 46 (Canada - Costa Rica BIT defined "investment" as "any kind of asset owned or controlled either directly, or
indirectly through an enterprise or natural person of a third State, by an investor of one Contracting Party in the territory
of the other Contracting Party in accordance with the latter's laws ...").

294 |d. at 19 57, 59 (RL-0153).
2% |d. at 1 58 (emphasis added).

53



any proportion, in companies constituted and organized under Guatemalan
law;

b) Credit rights or any other benefits having an economic value;

¢) Movable and immovable property and any other rights in them;

d) Intellect and industrial property rights;

e) Concessions or similar rights granted by law or under a contract, to engage
in economic or commercial activity.

Avrticle 11: Settlement of Disputes

If permitted under an international treaty or agreement duly signed, approved,
and ratified by the Guatemalan State, any investment-related disputes that
may arise between a foreign investor and the Guatemalan State, its agencies,
or other state entities may be submitted to international arbitration or other
alternate dispute-settlement mechanisms, as applicable, in accordance with
the provisions of said treaty or convention and with applicable domestic
laws.?%

184.  The tribunal in Inceysa established that States place limits on the definition of investment and limit the
object of protection through Treaties (BITS) or through other means.?” Likewise, the tribunal in Inceysa found

that the legality requirement of an investment is a solid ground on which to reject ICSID jurisdiction.?%®

185.  The Tribunal in Metal-Tech v. Uzbekistan held that whether the State's consent covers the dispute
depends on the content of the applicable BIT and if the BIT requirements are not met, then the State has not
consented to submit the dispute to ICSID arbitration under the terms of the ICSID Convention. The Tribunal
found that, since the legality requirement had not been met, Uzbekistan had not consented to submit the dispute
to arbitration. The Tribunal determined that the illegal acts that took place were sufficient to violate the law of

Uzbekistan, and consequently it found that the investment had not complied with Article 1(1) of the BIT.?*°

186.  Similarly, in Fraport v. the Philippines, the Tribunal held that where an investor violates local law in
making the investment, it is excluded from BIT protection because of said illegality. The Tribunal in Fraport

v. the Philippines decided against its jurisdiction because an essential condition for arbitration was not met.

187.  Guatemala only consented to submitting to arbitration disputes that met the requirements set forth in
Section 10 of the CAFTA-DR. Article 10.28 of CAFTA-DR defines investments to mean only investments
conferred with local law. Accordingly, this dispute is not covered by Article 10.17 of CAFTA-DR because it
does not have Guatemala's consent. This also means that this dispute does not meet the consent requirement

set in Article 25(1) of the ICSID Convention. Consequently, since there is no consent of the State under the

2% Article 11, Foreign Investment law of Guatemala, Decree N0.9-98, 1998 (RL-0134).
297 Inceysa v. El Salvador, 11 186-189 (RL-0147).

2% |d. at 71 184-185.

299 Metal-Tech Ltd.v Uzbekistan, Award, 1 373 (RL-0142).
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treaty or under the ICSID Convention, this Tribunal lacks jurisdiction to hear this dispute. The provisions of
the CAFTA-DR explicitly state that only investments conferred or made in accordance with the law are
protected investments. In addition, the legality requirement must be considered as an implicit requirement of
all investment treaties and the Guatemalan Foreign Investment Law requires compliance with applicable laws,
or the need to conform to the laws of the respondent State.

4) CAFTA-DR limits its protection to investments conferred in accordance with the laws
of the host State.

188. Interms of CAFTA-DR, “in accordance” clause can be found in the definition of “investment.” Article
10.28 of CAFTA-DR defines “investment” to include:

“Every asset that an investor owns or controls, directly or indirectly, that has
the characteristics of an investment, including such characteristics as the
commitment of capital or other resources, the expectation of gain or profit, or
the assumption of risk. Forms that an investment may take include:

@....

(9) licenses, authorizations, permits, and similar rights conferred pursuant to
domestic law....3%

189.  Further the footnote 10 to Article 10.28(g) clarifies that:

“[Wi]hether a particular type of license, authorization, permit, or similar
instrument (including a concession, to the extent that it has the nature of such
an instrument) has the characteristics of an investment depends on such
factors as the nature and extent of the rights that the holder has under the law
of the Party. Among the licenses, authorizations, permits, and similar
instruments that do not have the characteristics of an investment are those that
do not create any rights protected under domestic law. For greater certainty,
the foregoing is without prejudice to whether any asset associated with the
license, authorization, permit, or similar instrument has the characteristics of
an investment.”%%!

190. The only tribunal that had a chance to discuss Article 10.28(g) of CAFTA-DR was RDC v.
Guatemala.®*®? The RDC Tribunal when confronted with a definition of investment in the CAFTA-DR in
accordance with which domestic laws is only explicitly required for one form of investment but not for others,
held that it “does not consider that it is correct to infer from this fact that rights conferred under other forms of
investment may be contrary to [domestic] law.” Rather, it noted, “[i]t is to be expected that investments made

in a country will meet the relevant legal requirements.” 3%

300 CAFTA-DR, Artcle 10.28 (CL-0001).

301 CAFTA-DR, Atrticle 10.28(g), ft.10 (CL-0001).

302 Railroad Development Corporation v. Republic of Guatemala, ICSID Case No. ARB/07/23 (CL-0068).

303 Railroad Development Corporation v. Republic of Guatemala, ICSID Case No. ARB/07/23, Second Decision on
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191. In Inceysa case, even though the Spain-El Salvador BIT’s definition of “investment” did not
incorporate an express requirement that investments be made “in accordance with the laws of the host State,”
the tribunal relied on two such references in other provisions of the BIT. It only had references to compliance
with domestic law within provisions on admission and protection of foreign investments. The Inceysa tribunal
held that a legality requirement might not only be found in the definition of “investment.” Rather, any
references to legality in a treaty need to be considered when interpreting the parties’ intentions regarding the

scope of consent.

192.  The legality requirement was explicitly referenced three times in CAFTA-DR’s Article 10.28(g),
footnote 10 and Article 10.14 (1).3** It should be noted that compliance with the legal element is equally
important for the existence of an “investment” pursuant to the investment treaty as the other elements. In other
words, even if the existence of an “investment” in economic terms is undisputed, failure to comply with legal

requirements leads to the conclusion that there is no “investment” pursuant to the treaty.

193.  As the tribunal in Salini v. Morocco observed:

In focusing on “the categories of invested assets...in accordance with the laws
and regulations of the aforementioned party”, this provision refers to the
validity of the investment and not to its definition. More specifically, it seeks
to prevent the Bilateral Treaty from protecting investments that should not be
protected, particularly because they would be illegal.>%

194.  According to the language of the CAFTA-DR and case law, it can be concluded that CAFTA-DR
cannot protect investment made in breach of host states laws and regulations. Thus, failing to comply with “in
accordance” clause specified in CAFTA-DR’s Article 10.28(g), footnote 10 and Article 10.14 (1) will deprive

a tribunal of its jurisdiction over the claims.

5) Legality requirement is also implicit in the concept of investment.

195.  The requirement that only investments made in accordance with the law be protected under an
investment treaty can either be explicit in an investment treaty, such as in the definition of “investment,” or
based on general principles of law, it can be read as an implicit obligation-each carrying a different

consequence with it.

Obijections to Jurisdiction, May 18, 2010, 1 140 (RL-0127).

304 CAFTA-DR, Article 10.14(1) (CL-0001) (Nothing in Article 10.3 shall be construed to prevent a Party from adopting
or maintaining a measure that prescribes special formalities in connection with covered investments, such as a requirement
that investors be residents of the Party or that covered investments be legally constituted under the laws or regulations
of the Party, provided that such formalities do not materially impair the protections afforded by a Party to investors of
another Party and covered investments pursuant to this Chapter).

305 3alini Costruttori S.p.A. & ltalstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on
Jurisdiction of 2001, 1 46. (RL-0036).
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196. ICSID tribunals have considered the requirement that an investment be made “in accordance with host
State law” implicit in the notion of an investment under Article 25 ICSID Convention.®® In Fraport v.
Philippines, the tribunal stated that:

“[...] even absent the sort of explicit legality requirement that exists here, it
would still be appropriate to consider the legality of the investment. As other
tribunals have recognized, there is an increasingly well-established
international principle which makes international legal remedies unavailable
with respect to illegal investments, at least when such illegality goes to the
essence of the investment.”%

197.  Some tribunals have concluded that the requirement that investments be made in accordance with host
State law “is an implicit requirement, inherent in every BIT,” and that it is inconceivable that a State would
offer protection when the investor, to achieve that protection, engaged in unlawful activity.®® In South
American Silver v. Bolivia, the tribunal noted, although the treaty does not contain an in-accordance-with-law
clause, there is an increasingly well-established international principle which makes international legal
remedies unavailable with respect to illegal investments, at least when such illegality goes to the essence of

the investment.3°

198.  The tribunal in Mamidoil Jetoil also shared the widely held opinion that investments are protected by
international law only when they are made in accordance with the legislation of the host State. According to
the tribunal, States accept arbitration and accept to waive part of their immunity from jurisdiction to encourage
and protect investments in international conventions; in doing so, they cannot be expected to have agreed to

extend that mechanism to investments that violate their laws.31°

199. In summary, even if the applicable treaty does not expressly require that the investment must be
initiated and obtained according to the local law of the host State, such requirement may be imposed by the

tribunal as a matter of interpretation of the jurisdictional requirements set out in the BIT,** or, arguably, as a

308 Phoenix v. Czech Republic, § 101-113 (RL-0135); Hamester v. Ghana, 1 123 (RL-0139).

307 Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. ARB/11/12, Award,
1 332 (RL-0150). See also Achmea B.V. v. The Slovak Republic, UNCITRAL, PCA Case No. 2008-13, Award, { 177
(noting that “tribunals have considered whether an investment that satisfies the jurisdictional requirements ratione
materiae of a BIT may yet be denied protection under that BIT because, for example, the investor acted in bad faith by
resorting to fraud or corruption in order to make the investment.”) (CL-0268).

308 Jean Engelmayer Kalicki, Dmitri Evseev and Mallory Silberman, Chapter 9: Legality of Investment, Building
International Investment Law: The First 50 Years of ICSID, 2015 (RL-0120).

309 South American Silver Limited v. Plurinational State of Bolivia, PCA Case No. 2013-15, Award, 30 August 2018, 1
456, 469-470 (RL-0053).

310 Mamidoil Jetoil Greek Petroleum Products Societe Anonyme S.A. v. Republic of Albania, ICSID Case No. ARB/11/24,
Award, March 30, 2015, 1 294, 359 (RL-0141)

311 Phoenix v. Czech Republic, 11 101, 114 (RL-0135).
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ground for inadmissibility.3!?

6) The investment, made in breach of Guatemalan laws, never achieve the status of protected
investment under the Foreign Investment Law

200.  According to the Article 20 of the Mining Law of Guatemala, persons interested in obtaining a mining
exploitation must present an environmental impact study to the corresponding entity, in this case to the Ministry
of Environment and Natural Resources (MARN). Article 31°% of the Mining Law obliges the applicant for the
license to submit the copy of the study approved by the MARN to the Ministry of Energy and Mines (MEM)
prior to beginning the exploitation works.3

201. The Law for the Protection and Improvement of the Environment®®® requires the development of an
evaluation impact study environmental for any project, work, industry or any other activity that may produce
deterioration to the environment or modifications harmful to the landscape and cultural resources of the
national heritage. The article sets fines for both officials who fails to demand the environmental impact

assessment, or for individuals who do not comply with this requirement.

202. Regulation of evaluation, control and environmental monitoring of Guatemala®®, defines
Environmental Impact Assessment (EIA) study as:

Article 15

Environmental Impact Assessment Study. It is the technical document that
allows to identify and predict, with greater depth of analysis, the effects on
the environment to be exerted by a project, work, industry or activity that has
been considered as of high potential environmental impact in the Specific
Listing (category A or megaprojects) or as of high environmental significance
as a result of the Environmental Assessment process.

It is an assessment instrument for decision making and planning, which
provides a reproducible and interdisciplinary preventive thematic analysis of
the potential effects of a proposed action and its practical alternatives on the
physical, biological, cultural and socioeconomic attributes of a given
geographical area. It is an instrument whose coverage, depth and type of
analysis depends on the proposed project. It determines the potential
environmental risks and impacts in its area of influence and identifies ways
to improve its design and implementation to prevent, minimize, mitigate or
compensate for adverse environmental impacts and enhance its positive

312 Aloysius P. Llamzon, Corruption in Investment Treaty Arbitration (OUP 2014) 102-22. (RL-0305); See also
Sayed, Corruption in International Trade and Commercial Arbitration (Kluwer, 2004) 199, 278-88; Metal-Tech Ltd v
The Republic of Uzbekistan, Award, 4 October 2013, 11 373, 379-380 (RL-0142).

313 Mining Law of Guatemala, Law Decree number 48-97, Article 31 (C-0186).
314 1d. at Article 9, Regulation of Mining law.
315 1d. at Article 8, Regulation of Mining law.

316 Article 15, Regulation of Assessment, control and monitoring environmental, Government Agreement 23-2003,
Guatemala, January 27, 2003 (RL-0300).

58



impacts.
203. The document classifies the EIA as a category “A,” the highest potential environmental impact or
environmental risk category.®’According to this regulation legal entity submitting the EIA for consideration
has a responsibility for any activity concerning project approval process:

Proponent: Individual or legal entity from the private sector or public sector
institution that proposes to carry out a project, work, industry or any activity,
and that is responsible for it before the environmental authority.®!8

204. In addition to making specific promises in the EIA that they would conform to international
environmental standards,®® Exmingua authorities specifically signed a sworn statement in which they
expressly committed to comply with Guatemala's environmental laws. In addition, the Claimants hired Grupo
Sierra Madre ("GSM") - a consulting firm allegedly specializing in environmental and natural resource
management - to prepare an EIA for the Progreso VII and Santa Margarita mining projects.32

205. On May 31, 2010, Exmingua submitted its EIA®! for Progreso VII*?2 to the MARN. The Claimants
alleged that they prepared and submitted the EIA in strict compliance with the "Law for the Protection and
Improvement of the Environment" and the "Regulations for Environmental Evaluation, Control and
Monitoring”.*?® On May 23, 2011, the MARN issued a notice of approval of the EIA for Progreso VII.

206. However, the problems with the EIA are evident. International specialists, who reviewed the
Claimants' Environmental Impact Assessment study, unanimously concluded that all licenses granted to
Exmingua should be suspended, because the EIA lacked fundamental studies of groundwater and surface
water, and misrepresented the negative environmental effects of the projects.** The mining experts consulted

by Guatemala as independent experts for this case agree with the conclusions specifically regarding the EIA 3%

317 Id

318 |d. at Article 3.
319 Environmental Impact Study (EIA) for Progreso VII Derivada, pp. 22, 351 (C-0082).

320 1t should be noted that the authorization to act as a consultant for the Grupo Sierra Madre company seems to have
expired for significant periods during the development of the EIA. See, e.g., Environmental License of Consultant
Company Registration No. 011 of March 16, 2010 (R-0038).

321 Environmental Impact Study (EIA) for VII Derivative (C-0082).
322 Claimant's Memorial,  33.
323 Environmental impact assessment for Progreso V11 Derived dated May 31, 2010, p. 19 (C-0082).

324 Press release, Publication of a condemnatory report on the mine in San José del Golfo, Guatemalan Commission on
Human Rights (February 22, 2013) (R-0111); Press release, Guatemalan Rights Commission humans, EI Tambor mine
license should be suspended (February 15, 2013) (R-0050); Moran Report, (May 22, 2014) (R-0051); Press release,
Guatemalan Human Rights Commission.

3% SR Report § 161 (“We agree with Moran that the EIA would not have been accepted in “developed” jurisdictions as
it ignores key elements of an adequate EIA (as detailed in sections 7.2.1 and 7.2.2) including lack of consultation with
communities, particularly indigenous communities )
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207.  The shortcomings of the EIA are so numerous that it is impossible for us to replicate them here since
they comprise several pages of the mining experts' report. Under large headings that are then divided into
myriads of non-compliances, SLR concludes that the EIA lacks information, either completely or substantially
regarding (1) development of stakeholder engagement, (2) baseline environmental and social information in
the project area in a way that can predict the effects of the project, (3) prediction of all potential effects of the
mining activity, (4) mitigation and monitoring plans.3?® Clearly enough, the audit conducted by the MARN
shows that Exmingua was seriously and substantially out of compliance with the EIA and Environmental
Management Plan (EMP) approvals and conditions. This lack of compliance applies even to the modifications
that were made to the EIA as described in paragraph 89(f) of the SLR Report.3%

7) The mine lacked a valid municipal construction permit

208.  Claimants never obtained the necessary construction license from the municipality of San Pedro
Ayampuc and carried out mining work illegally. There is a positive obligation in the Guatemalan legal system
to obtain a municipal construction permit, which is separate of the exploitation authorization granted by the
MEM 328

209. The Guatemalan Municipal Code, which regulates issues related to the formulation and execution of
land use planning, requires land users to obtain municipal authorization for construction works.*?® On October
22,2014, the assistant mayors of two of the affected communities, El Carrizal and El Guapinol, filed a lawsuit

in court arguing that Exmingua did not have a construction license.3%

210.  The claim was analyzed by the Third Court of First Instance in Civil Matters of Guatemala, acting as

Amparo Court. In response to the arguments of the claimants, Exmingua submitted a copy of the minutes of

326 SLR report, sections 7.3.1 t0 7.3.5.
327 SLR Report 1 132.

328 See Richter Report, { 50; citing judgments of the Constitutional Court of Guatemala in cases 915-2015, 3898-2012,
1477-2013, 5520-2014, 1110-2018, 2112-2015 and 6095-2014. In the 1550-2015 case, the Constitutional Court held that:
“it is pertinent to indicate that according to article 253 of the Political Constitution of the Republic of Guatemala, the
municipalities are autonomous entities, and among their functions, they must attend

329 Article 142 of the Municipal Code of Guatemala (RL-0301). Formulation and execution of plans. The municipality is
obliged to formulate and execute plans for the territorial organization and integral development of its municipality in the
terms established by law. The subdivisions, subdivisions, urbanizations and any other form of urban or rural development
that the State or its autonomous and decentralized entities or institutions intend to carry out or carry out, as well as the
individual or legal persons that are qualified for it, must have the approval and authorization from the municipality in
whose constituency it is located.

330 See Filing of Amparo Action against the Municipal Council of the Municipality of San Pedro Ayampuc, by the Mayor
of the Guapinol Village and the Second Mayor of the El Carrizal Village, both of the San Pedro Ayampuc Municipality,
(October 21, 2011) (R-0113). Press release, Guatemalan Human Rights Commission, Victory for La Puya: The
Guatemalan Court orders the suspension of construction operations at the EI Tambor mine (July 17, 2015) (R-0114).
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the Municipal Secretariat of the Municipality of San Pedro Ayampuc No. 45-2011, dated November 15, 2011331
and the receipt of payment of the license fee®*? as contribution for the construction license to the Municipality
of San Pedro Ayampuc.

211.  The Claimants stated in their arguments before the Guatemalan Courts that the construction license
was obtained on November 15, 201133 and the construction of the processing facility began in mid-January
2012. However, in March 2012, the Municipal Mayor of San Pedro Ayampuc stated that the records of the
Municipal Council meetings from November 4, 2011 to January 15, 2016 do not include an agreement on the

approval of the infrastructure for mining operations in its communities.*

212.  Inaddition, the court asked the municipality to submit a copy of minutes No. 45-2011 of the Municipal
Secretariat of the Municipality of San Pedro Ayampuc to be compared with the minutes provided by Exmingua
with the same number. However, the copies of the minutes submitted by the Municipality and by Exmingua
did not match.>*® Upon analysis of the facts and documents presented to the court by the attorneys of Exmingua
and the Municipality it was determined that Exmingua never obtained a construction license, the court ordered

that construction of the mine be suspended and that residents be consulted.3*

213.  More recently, and for purposes of this Arbitration, the Municipality of San Pedro Ayampuc was
officially requested to provide the file whereby the construction license was allegedly obtained, to which the
Municipality responded as follows:

In response to the official notice dated November nineteenth, two thousand
twenty, from the Public Information Unit, identified as IPU Official Notice
Number  116-2020, and based on the request REF.
UAI/JGAL/LENR/mrmp/srs /mjfg/899-2020, signed by Mario Rene Merida
Pichardo, International Affairs Legal Professional, Attorney General's Office,
| hereby provide you the following information: Within the files of the
Municipal Secretariat of the Municipality of San Pedro Ayampuc,
department of Guatemala, there is no record of the granting of a
Construction License to Exploraciones Mineras de Guatemala, Sociedad

331 Minutes of the meeting of the Municipal Council of San Pedro Ayampuc dated November 15, 2011 (C-0092).
332 Construction permit payments dated December 21, 2011 (C-0093).

333 Judgment of the Third Civil Court of First Instance of Guatemala, issued on July 13, 2015, File 01050-2014-00871, p.
27 (R-0064).

334 Certificate issued by the Mayor of the Municipality of San Pedro Ayampuc (March 23, 2012) (R-0115).
335 Judgment of the Third Civil Court of First Instance of Guatemala, issued on July 13, 2015, Exp. 01050-2014-00871,
p. 27 (R-0064).

336 1d. at pp. 27-28, 31-32 (“Once the present amparo was open to trial, the denounced authority was requested, among
others, to present a certificate of act number forty-five - two thousand eleven (45-2011), complying with it, however, said
act does not coincide on the date celebration or in the content of the simple copy presented by Exploraciones Mineras de
Guatemala ... the contradiction between the related acts is more than evident and derived from it, the mining entity does
not have a construction license™).
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Andnima.®¥’
214.  Therefore, not only does Exmingua lack a construction license as required by Guatemalan law, and
has been operating illegally since the beginning of the investment itself, but it also used apocryphal information
in Guatemalan Courts (notwithstanding, moreover, that the way in which the alleged construction permit was
obtained must be investigated, which might entail incurrence in additional crimes).

8) Kappes and KCA consistently violated Guatemalan Law

215.  As demonstrated in the preceding paragraphs, the Claimants consistently violated the laws of

Guatemala, or at the very least showed a consistent willingness to ignore Guatemala's legal system.

216. It has been proven in previous paragraphs that: (1) as is evident from D. Kappes’ statement and from
SRK and Versant reports, the Claimants intended to exploit beyond the limits provided for in the EIA,
concealing their true intention. This declared intention could imply incurring in the crimes of forgery of public
instruments (Article 322 of the Guatemalan Criminal Code) and possibly other crimes provided for in the
Guatemalan Criminal Code; however, in any case, this conduct constitutes a flagrant violation of the principle
of good faith, which is a fundamental principle of international law, since the State had the expectation that
Exmingua would exploit the resource within certain limits, which are compatible with the commitments made
in the EIA, and with a certain level of environmental and noise pollution. To unilaterally modify this implies,
at a minimum, a violation of said principle of good faith, (2) the EIA for the mine contained gaps and lack of
information whose purpose was to confuse the regulatory authority and lead it to deception. As Robert
Robinson conveniently argued, that EIA would not have been approved in any developed country, citing
specifically the examples of the US and Canada, among others;*# (3) the mine and its facilities lacked the
necessary construction permit that has to be issued by the municipality of the place where the project is located.
The Third Court ordered that the Public Prosecutor’s Office be duly notified, so that it could initiate a criminal
investigation for the possible forgery of a public instrument or any other crime related to the construction
permit;3* (4) Exmingua also failed to comply with the Provisional Amparo Decision issued by the Supreme
Court (acting as Amparo Court), whereof Exmingua was duly notified no later than December 1, 2015 when
it appeared in said judicial process. In addition, as expert Richter explains, the appeal of the decision does not

affect the compliance with the amparo decision,** and therefore, any exploitation after December 1, 2020

337 Report of the Municipality of San Pedro Ayampuc dated November 20, 2020 (R-0116).

338 SLR Report, 1 159 (The conclusion that the EIA does not conform to industry standards and the standards committed
by Exmingua itself in the EIA has been determined by the experts of SLR).

339 Judgment of the Third Civil Court of First Instance of Guatemala, issued on July 13, 2015, Exp. 01050-2014-00871,
p. 32 (R-0064)

340 Richter Report,  127. “Its execution must be immediate, without being affected by the appeal that may have been
filed; criteria recognized, among others, in the proceedings of August 27, 2009 and July 20, 2012, in files 2987-2009 and
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constitutes an illegal exploitation of natural resources;*** (5) In short, everything shows a constant willingness

of the Claimants to violate or ignore the law of Guatemala.

217. In relation to the latter issue, it is noticeable that Guatemalan legislation and jurisprudence have
consolidated the principle of automatic effectiveness of provisional amparos.3*? Therefore, the suspension of
activities in the mine ordered by the Supreme Court (acting as Amparo Court) should be obligatorily complied
with since November 11, 2015.34% Even accepting in good faith that Exmingua was not a part in said procedure,
it was notified on December 1, 2015.3* Therefore, all of Exmingua’s illegal production does not take place
after March 10, 2016, but from November 11, 2015, or - at the latest - from December 1, 2015. The Claimants
knew this, or could not be unaware of it, and yet they continued to illegally produce and remove the gold they

were producing.3*®

218.  Likewise, they could not ignore that the municipality has competence to authorize the setting up of
constructions within its jurisdiction. When the authorities of San Pedro Ayampuc wanted to notify the request
for suspension that resulted from the judgment of the First Instance Civil Court of Guatemala, dated July 13,
2015, in case file 1050-2014-871, they were told that the construction had already been completed, and that
therefore the measure was purposeless.®* The same argument was made in court®’, in an open confrontation

and disdain for the decisions of the Guatemalan Judiciary.

219. The attitude of ill-intentioned ignorance and violation of Guatemalan law and of the orders and

2797-2012 .

%1 Report of the National Civil Police of Guatemala (PNC)), Official Letter No. 164-2016 / REF / JJGD / dI (May 10,
2016. (R-0117). Even in the denied case that this was not the case, as indicated in the PNC report, the MEM authorities
specifically determined that EXMINGUA continued to produce after the amparo judgment was issued.

342 Richter Report, 11130 and 133, citing a Judgment issued by the Constitutional Court of August 25, 2005, file 1785-
2005: "[T] he must emphasize that the provisional suspension of the act, given the nature of a precautionary measure of
urgency, its execution is immediate. This leads us to the result that, even when the order that grants, denies or revokes
such measure, is susceptible of being combated by means of the appeal, such appeal does not have suspensive effect so
the measure agreed by the court of first instance, must be executed. "

343 Supreme Court of Justice of Guatemala, Case No. 1592-2014, Judgment of provisional amparo of November 11, 2015
(C-0004).

344 See Brief of EXMINGUA appearing in file 1592-2014, of December 1, 2015 (C-0469).

345 See Report SDCM-INF-EXT-012-2016 issued by the Mining Control Department of the General Directorate of Mining
of the Ministry of Energy and Mines of Guatemala (March 31, 2016) (R-0118) (which was left evidence of the

continuation of Exmingua's mining operations in contempt of the decision issued by the Constitutional Court on
November 11, 2015. See also complaint filed by the Ministry of Energy and Mines against Exmingua (C-0503).

346 Judgment delivered by the Third Civil Court of First Instance of Guatemala, on July 13, 2015, File 1050-2014-871 (R-
0064). See also Dispatch of Verification of Compliance with Precautionary Measures carried out by the Justice of Peace
of San Pedro Ayampuc (August 10, 2015), p. 2. (R-0119).

347 See Judgment issued by the Constitutional Court, File 3580-2015 (February 6, 2017), p. 11 (R-0120).
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decisions of the judiciary has been a consistent feature in the behavior of the Claimants in Guatemala.
B. Reservation of Rights

220.  Nothing herein is intended to waive any rights or objections, and the Republic expressly reserves any
and all rights to raise objections in defending the claims in any future phases of this Arbitration, including but
not limited to objections to the jurisdiction of the Tribunal or the admissibility of claims, to illegalities
concerned with constitution and operation of investment.

C. The Tribunal Does Not Have Jurisdiction to Hear Claimants’ Full Protection and Security Claim
as It Is Time Barred, Pursuant to Article 10.18.1 of CAFTA-DR

1) The Inadmissibility of the New Claim for Full Protection and Security

221.  Claimants’ full protection and security claim changes with every submission. During the preliminary
objection stage of the proceeding, Claimants insisted that their full protection and security claim is limited
to the blockades and protests in the Santa Margarita area. Referring to their submission during the hearing,
the Tribunal summarized Claimants’ full protection and security claim as follows:

Claimants therefore insist that they are not pursuing any claim for pre-2016
events with respect to the Progreso VII project. They also insist that with
respect to later events, they do not allege any separate damages as a result of
subsequent protests and blockades at the Progreso VII site, since Exmingua’s
license was suspended in any event.3#

222.  The Memorial tells a different story. Despite their earlier representation, Claimants have now brought
a full protection and security claim with respect to alleged protests and blockade at Progresso VII in 2016. 34
As discussed below, both claims are barred under Article 10.18.1 as Claimants’ knew of the alleged breach
and loss prior to the critical date —November 9, 2015. Furthermore, this conduct is inappropriate and the claim

inadmissible for not having been presented at the appropriate time.

223. In relation to this issue, Claimants abuse the Tribunal’s Preliminary Objection Decision. While
previously they defended their case on the basis that they were not claiming a separate damage as a result of
the subsequent protests and blockade at the Progreso VII since Exmingua’s exploitation licence was
suspended,®° they now invent an argument that had it not been for the protests after the critical date they could
have used the mine laboratory for other projects. This argument is unacceptable because it was never previously
made. Through this conduct, Claimants are attempting to deceive Guatemala and this Tribunal because of their

ever-changing story to adapt to the needs of their case.

348 Decision on Preliminary Objections, 1 213, 223 ((emphasis added).
349 Claimants’ Memorial, 9 260; 261; 263.

350 Decision on Preliminary Objection,  213.
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224, It must be noted that this argument in relation to the possible use of the laboratory for other mining
projects runs is contrary to reality. Exmingua is a mining company, not a clinical testing company. Exmingua’s
corporate purpose does not allow it to act as a laboratory and to be able to act in this manner would have
required Exmingua to obtain a specific license from the State, a license which was never requested or received.
Likewise, the reports of the Nacional Civil Police show that the entry to the mine was not restricted at any time

and that police were always stationed at the entrance of the mine.***

225.  Even if access to the mine was denied, it should be noted that the activities in the mine were not only
suspended as a result of a lack of consultation with the indigenous communities, but also due to the failure of
obtaining a valid construction permit from the municipality. Therefore, even in the case that they were
authorized to operate as a laboratory, they would not have been able to do so due to their lack of permission to
build not only the mine, but also the facilities where the alleged laboratory would have operated.32

2) Article 10.18.1 Bars CAFTA Claims Filed Three Years After the Claimant Had “First

Acquired” Knowledge of Breach and Loss

226.  Similar to Article 1116(2) of NAFTA, Article 10.18.1 limits the time within which a claimant may
bring a CAFTA claim:

No claim may be submitted to arbitration under this Section if more than three
years have elapsed from the date on which the claimant first acquired, or
should have first acquired, knowledge of the breach alleged under Article
10.16.1 and knowledge that the claimant (for claims brought under
Article 10.16.1(a)) or the enterprise (for claims brought under Article
10.16.1(b)) has incurred loss or damage.®?

227. A states’ consent to arbitration is “expressly conditioned” on the claimant’s strict adherence to the
limitation period provided under Article 10.18.1.3% It provides a ‘clear and rigid’ requirements that is not

subject to any ‘suspension,” ‘prolongation,” or ‘other qualification.’3*® Accordingly, a claimant must bring its

351 See Detailed Report by the Nacional Civil Police presented in Case No. 1904-2016 before the Constitutional Court (R-
0052); See also Circumstantial Report of the Operations Section of the PNC, where the actions of the PNC are denoted
from 2016 to date (R-0053);Official Letter No. 196-2015 / REF / UHGH / dI from the Chief of Sub Station 12-52 of San
José del Golfo, dated May 24, 2015, where the actions of the PNC are described during 2015 (R-0054); Report on Specific
Actions Carried out by the Guatemalan Human Rights Ombudsman in the case of Exmingua and La Puya, dated June
2019 (R-0055); "La Puya Conflict, Mining Project, San José del Golfo and San Pedro Ayampuc, Guatemala against the
operation of a metal extraction company ", issued by the PDH on December 1, 2020. (R-0056). See also, Detailed Report
of the National Civil Police of the Conflict at La Puya between 2012 and 2016, dated May 10, 2016 (R-0206).

352 Decision of the Third Civil Court of First Instance of the Department of Guatemala dated July 13,2015 (R-0064). See
also judgment issued by the Constitutional Court on February 6, 2017, Case No. 3580-2015 (R-0120).

33 CAFTA-DR, Art. 10.19.1 (CL-0001) (emphasis added)

354 Corona Materials LLC v. Dominican Republic, ICSID Case No. ARB(AF)/14/3, Award (May 31, 2016), 1 188 (RL-
0002).

35 Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, NAFTA/UNCITRAL, Decision on
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investment claim within three years from the date it “first acquired or should have first acquired:”1) knowledge
of the measure that gave rise to the alleged breach; and ii) knowledge that it has incurred loss or damage as a
result to the breach. A claim that is not raised within the three years period will be outside the jurisdiction of
the tribunal.

228.  Article 10.18.1 includes both actual- “what the Claimant did in fact know at a given time”**® and
constructive knowledge—“what Claimant should have known at a given time.”*®" The latter refers to what “a
prudent” investor would know ““by exercise of reasonable care or diligence, the person would have known of
that fact.””%%® The period of limitations runs from the date the claimant has its “first appreciation of loss or
damage.”®® A claimant that choses to wait to capture the full extent of its damage does so at the risk of its
claim being barred pursuant to Article 10.18.1. As noted in Berkwoitz v. Costa Rica:

...the Article 10.18.1 requirement, inter alia, to point to the date on which the
claimant first acquired actual or constructive knowledge of the loss or damage
incurred in consequence of the breach implies that such knowledge is
triggered by the first appreciation that loss or damage will be (or has been)
incurred. It neither requires nor permits a claimant to wait and see the full
extent of the loss or damage that will or may result. It is the first appreciation
of loss or damage in consequence of a breach that starts the limitation clock
ticking.3%

229.  The term “first” means “earliest in time or preceding all others.”*®! It refers to the initial date on which
an investor knew of the breach and the resulting loss. As noted by the United States and endorsed by several

states, “such knowledge cannot first be acquired on multiple dates, nor can such knowledge first be acquired

Obijections to Jurisdiction, (July 20, 2006), 1 29 (RL-0039). See also Marvin Roy Feldman Karpa v. United Mexican
States, ICSID Case No. ARB(AF)/99/1, Award (December 16, 2002), 1 63 (CL-0093).

3% Corona Materials LLC v. Dominican Republic, , 1 217 (RL-0002).

357 Id

38 Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, UNCITRAL, Decision on Objections to
Jurisdiction (July 20, 2006) 159 (RL-0039).

359 Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award (October 11, 2002),
11 87(RL-0018) (“[A] claimant knows that it has suffered loss or damage even if the extent or quantification of the loss
or damage is still unclear”); Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, UNCITRAL,
Decision on Objections to Jurisdiction, (July 20, 2006), § 77 (RL-0039).

360 Aaron C. Berkowitz, Brett E. Berkowitz and Trevor B. Berkowitz (formerly Spence International Investments and
others) v. Republic of Costa Rica, ICSID Case No. UNCT/13/2, Interim Award on Jurisdiction (October 25, 2016), 1
213 (RL-0156).

361 BLACK’S LAW DICTIONARY P (1968) (R-0101).
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on a recurring basis.”*®? A breach arising from a continuous course of conduct does not change this principle.3®
The United States and other CAFTA member states have confirmed this.

230. A contrary interpretation would render the terms “first acquired” meaningless. It would defeat the
“essential purpose” of 10.18.1, i.e., “to limit the proliferation of historic claims, with all the attendant legal and
policy challenges and uncertainties that they bring.”** Such an approach could also generate unintended
consequences. If a continuous course of conduct is allowed to renew the limitation period, it
“would...encourage attempts at the endless parsing up of a claim into ever finer sub-components of breach

over time in an attempt to come within the limitation period.”®®

231.  Accordingly, tribunals have strictly enforced the period of limitation even if the claim arose from a
continuous action or omission. Ansung v. China is instructive on this point. Ansung addressed claims arising
out of the respondent’s alleged inactions in relation to claimant’s investment in the construction of a golf and
country club and luxury condominiums. In this case, the claimant argued that it was able to identify its loss or
damages after it sold its business in December 2011, once its investment plan “was completely frustrated,
owing primarily to the government’s continued inaction in providing additional land for the second phase of

the project.”%6®

232.  The tribunal dismissed the claim pursuant to article 9(5) of the BIT which bar claims filed three years
after an investor acquired knowledge of the damage. It concluded that the claimant had “pleaded several...facts
indicating knowledge of incurred damage” prior to the critical date. Among others, respondent “took no
measures to enjoin the illegal operation of [a competing] golf course,”*®” “unheeded” claimant’s “requests for
police protection” when the main gate of its golf course was blockaded and its employees assaulted,*® and
forced claimant to pay a higher price for the land than originally agreed.3*® While the tribunal acknowledge

that a claimant can chose to seek damages of the most recent period of the breach, it concluded that neither

362 Merrill & Ring Forestry L.P. v. Canada, UNCITRAL, U.S. Submission Made Pursuant to Article 1128 to the
NAFTA (July 14, 2008), 1 5 (RL-0158). See also Merrill & Ring Forestry L.P. v. Canada,UNCITRAL,) Canada’s
Counter-Memorial (May 31, 2008), 1 150(RL-0159).

363 Berkowitz v. Republic of Costa Rica, Interim Award on Jurisdiction (October 25, 2016), 9 208 (“while it may be that
a continuing course of conduct constitutes a continuing breach, the Tribunal considers that such conduct cannot without
more renew the limitation period.”) (RL-0156).

364 Id
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366 Ansung Housing Co., Ltd. v. People's Republic of China, ICSID Case No. ARB/14/25, Award (March 9, 2017) 1193-
94, 107 (RL-0103).

37 |d., at 1946, 107(d).
368 1. at 1150, 107(b).
369 1. at 1144, 107(d).
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respondent’s “continued inaction” after the critical date nor the claimant’s final liquidation of its damages

restarted the limitations period.3"

233.  Similarly, an investor cannot evade the period of limitation by relying on the most recent transgression
in a series of related or similar actions by the host state.3”* The tribunal in Corona v. Dominican Republic
dismissed such attempt. In this case, claimant argued that the Environmental Ministry’s rejection of its
application for an environmental license and the Ministry’s failure to respond claimant’s motion for
reconsideration constitutes a separate breach of Article 10.5. *2 The tribunal was not convinced. It held that
the lack of response was “an implicit confirmation of its previous decision” and therefore, could “not be
considered as a separate action.”®”® The tribunal agreed with the respondent in that both alleged breaches:

“...relates to the same theory of liability, which is predicated on the notion
that “the DR refused to permit Corona Materials to proceed with its mining
project for reasons that are not legitimate and which are unrelated to the merits
of that project,” and that “[d]ue to the refusal of the Environmental License
by the Respondent, the Claimant cannot enjoy any meaningful benefit from

the Joama Exploitation Concession . . . .” Even the claim relating to the
absence of a response to Claimant’s reconsideration request rests on this
theory of liability.”"

234.  The claim was barred for other reasons. The tribunal underscored that “even assuming that the DR
administration’s silence in reply to the Motion for Reconsideration would amount” to separate breach, claimant
could not “evade the limitation period by basing its claim on the ‘most recent transgression][...]” of a “series
of similar and related actions by a respondent state.”®”® This principle has been echoed by CAFTA member

states, including the United States.3'®

235.  Neither does an ongoing effect of a measure preset the limitation period. In Mondev, the tribunal noted

that “there is a distinction between an act of a continuing character and an act, already completed, which

3701d. at 11 109-110.
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continues to cause loss or damage.”®” This is consistent with the ILC Article on Responsibility of States of
Internationally Wrongful Acts ( the “ILC Articles”). According to Article 14(1) the “ILC Articles”, “[t]he
breach of an international obligation by an act of a State not having a continuing character occurs at the moment
when the act is performed, even if its effects continue.”*® Hence, a measure taken three years before a claimant

brings its claim will be barred even if the act has an ongoing effect.

3) The Claims with Respect to Progreso VIl and Santa Margarita are Time Barred

236.  The full protection and security claims with respect to both Progreso VIl and Santa Margarita are time
barred. Claimants argue that their full protection and security claim is “based on a new wave of protests that
arise in 2016.”%° Contrary to their submission during the preliminary stage, Claimants now allege in their
Memorial that their claim involves damage incurred as a result to the 2016 protest in Santa Margarita and
Progreso VII.

237.  While Claimants prefer to seek damage of the events in 2016, this—as noted in Ansung—“could not
change the date on which” Claimants first knew of the alleged breach.3® In determining the application of
Article 10.18.1, “a tribunal cannot rest simply on how a claimant has formulated its case;” it must assess the
evidence supporting the alleged facts.®®! The Tribunal agrees. In the preliminary objection, the Tribunal has
rightly concluded that “jurisdictional objections do not require a tribunal to assume as true all facts alleged in

29382

the notice of arbitration.”** It is rather the Claimants’ obligation to “prove the facts necessary to establish the

Tribunal’s jurisdiction.”%

238.  Claimants have not carried their burden. On the contrary, the evidence demonstrates that the claim is
based on Respondent’s inactions pre-2015 or effects emanating from such inactions. Even if the pre-2015 and
the post-2015 events give rise to distinct claims, Claimants cannot evade the period of limitation by relying on

the most recent transgression (post-2015 events) in a “series of similar and related” inactions of Respondent.

377 Mondev International Ltd. v. United States of America, ICS